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Lyndsay M. Campbell* Licence to Publish: Joseph Howe's
Contribution to Libel Law in Nova Scotia1

In 1835, Joseph Howe was prosecuted for criminal libel after an attack on the
Halifax magistracy appeared in his newspaper I argue that Howe's acquittal
flowed from a combination of factors. Howe's newspaper was a reformist, but not
radical, voice at a time when criticism of government was becoming legitimate
and newspapers were becoming increasingly vociferous, despite uncertainty
about how daring they could be. Howe was popular, and the magistrates and
prosecution were not. Most remarkably, however, Howe used Starkies 1830 libel
treatise to construct a novel defence-qualified privilege-which had considerable
exculpatory potential. The judge declined to put it to the jury, but it, together with
Howe's latitude as an unrepresented litigant, permitted him to express what he
had believed and intended when he published the article. In my assessment, as
in Howe's, the trial signalled that criminal libel would be ineffective in controlling
political criticism in the Nova Scotia press.
En 1835, des poursuites en libelle diffamatoire ont 6t6 intentees contre Joseph
Howe apres la publication, dans son journal, d'une attaque contre la magistrature
de Halifax. Je pretends que I'acquittementde Joseph Howe a 6t6 le resultat d'une
combinaison de facteurs. Le journal de Joseph Howe 6tait une voix reformiste,
mais non radicale, 6 une 6poque ot) la critique du gouvernement devenait legitime
et o) les journaux 6levaient de plus en plus la voix, malgr6 I'incertitudequi regnait
quanta I'audace qu'ils pouvaient se permettre. Joseph Howe 6tait un homme
populaire, les magistrats et les avocats de la poursuite ne I'6taient pas. II est
neanmoins remarquable que Joseph Howe ait utilis6 Starkie's Treatise on the Law
of Slander and Libel, de 1830, pour 6chafauder un moyen de defense novateur-la
defense d'immunit6 relative-qui avait un potentiel exculpatoire considerable. Le
juge a refus6 de le presenter au jury, mais ce moyen de defense et la latitude dont
jouissait Joseph Howe en tant que d~fendeur non representO par avocat, lui ont
permis d'expliquer ses convictions et son intention lorsqu'il avait publiO Particle.
A mon avis, tout comme de I'avis de Joseph HoweJ I'6poque, le proces indiquait
que des poursuites en libelle diffamatoire seraient inefficaces pour contr6ler la
critique dans la presse nso-6cossaise.

*
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Introduction
The trial of Joseph Howe for criminal libel in 1835 was a major event, a
legal spectacle that placed directly in the public eye a question that had for
some time been hanging unanswered over the heads of those who conducted
the Nova Scotia press: the extent to which a newspaper could legitimately
criticize the political regime-in this case the Halifax magistracy. Howe's
trial was a key moment in his own life as well as in Nova Scotia's history
and historiography. The facts, in their briefest form, are that, in the era
before corporate city governance in Halifax, Howe had published in his
newspaper a letter accusing the magistrates who governed the city of
reprehensible irresponsibility, incompetence and self-interestedness in
the conduct of their responsibilities. The magistrates complained to the
government and a prosecution for libel followed. Howe defended himself
and won. Immediately afterward, Halifax's magistrates began resigning
and substitutes refused to take office. Whether or not as a direct result of
the Howe trial, six years later civic law reform finally reached Halifax and
a corporate and elective form of government was introduced.2
Aspects of Howe's trial have attracted a fair amount of critical
commentary over the years. Kenneth McNaught has called it one of the
two most important Canadian cases involving the freedom of the press.'
The trial figures large among the formative events of Howe's early career
in J. Murray Beck's biography of Howe. Beck understands the trial as

2.
The Howe trial may not have been the whole reason for discontent with the magistracy. J. M.
Beck observes that the appointment of William Q. Sawers as Custos Rotulorum, or ranking magistrate
of Halifax district, provoked a great deal of bad feeling: J.Murray Beck, Joseph Howe, Volume I.Conservative Reformer 1804-1848 (Kingston: McGill-Queen's University Press, 1982) at 141-45
[hereinafter Conservative Reformer] and Beck, "'A Fool for a Client': The Trial of Joseph Howe"
(1974) 3:2 Acadiensis 27 at 39-41 [hereinafter "Fool"].
3.
Kenneth McNaught, "Political Trials and the Canadian Political Tradition" (1974) 24 U.T. L.J.
149 at 164. The other was the 1920 prosecution of Fred Dixon after the Winnipeg General Strike.
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one of criminal defamatory libel, following Joseph A. Chisholm's early
twentieth-century reading of it. 4 Beck sees the trial as showing Howe
himself his strengths as an orator, and Howe's reception by the public
afterward as convincing him that he could contribute significantly to
provincial politics.' Barry Cahill, on the other hand, places the case
against the backdrop of repressive actions taken by the Canadian state
against political agitators. Cahill argues that the case was in essence one
of sedition, conducted at the urging of the magistrates and advisors to
the Lieutenant Governor, who wanted to stifle a "crusading editor" who
had strongly advocated municipal reform in his newspaper.6 Cahill has
argued that Howe's contemporaries and subsequent generations have, in
effect, whitewashed the trial by writing out of history the suggestion that
Howe was a seditionist.7 Whereas Beck has considered the case irrelevant
from a legal standpoint, Cahill has argued that Howe's acquittal by a jury
exercising its prerogative to decide on the intentions of an accused was
legally significant and made seditious libel unprosecutable in Nova Scotia
for many decades thereafter.8 Both authors rely heavily on Chisholm's
early twentieth-century editorial work. 9
I am indebted to all, though I think it is necessary to reconsider aspects
of the work of each. Importantly, none of the historians who have looked
at the trial have recognized that Howe made a novel legal defence, one
that had the potential to form a very useful shield for newspaper writers,
editors and publishers. Moreover, Howe's trial should be placed within the
larger context of the Anglo-American negotiation of the limits that could
be placed on the press, which was rapidly multiplying and getting more
vociferous. The trial was a critical part of Howe's early career, and it has
a place in the history of Canadian state trials, but it was also an important
moment in the development of the relationship between the press and
4.
Joseph A. Chisholm, "The King v. Joseph Howe: Prosecution for Libel" (1935) 7 Cdn Bar Rev.
587 [hereinafter "Prosecution"]. See also Chisholm, ed., The Speeches and Public Letters of Joseph
Howe, vol. 1, (Halifax: Chronicle Publishing Co., 1909) [hereinafter Howe Speeches, vol. 1] and
"More Letters of Joseph Howe" (1933) 12 Dal. Rev. 481 [hereinafter "More Letters"].
5.
Conservative Reformer, supra, note 2; "Fool," supra, note 2. See also Beck, Joseph Howe,
Volume 11:The Briton Becomes Canadian 1848-1873 (Kingston: McGill-Queen's University Press,
1983) and "Joseph Howe: Opportunist or Empire-builder?" (1960) 41 C.H.R. 185.
6.
Barry Cahill, "R. v. Howe (1835) for Seditious Libel: A Tale of Twelve Magistrates" in F. Murray
Greenwood & Barry Wright, eds., Canadian State Trials, Volume I: Law, Politics, and Security
Measures, 1608-1837 (Toronto: University of Toronto Press, 1996) 547 at 562 [hereinafter "Twelve
Magistrates"]. See also "Howe (1835), Dixon (1920) and McLachlan (1923): Comparative Perspectives
on the Legal History of Sedition" (1996) 45 U.N.B. L.J. 281 ["Comparative Perspectives"].
7.
"Comparative Perspectives," supra,note 6, at 291.
8.
Cahill, "Twelve Magistrates," supra, note 6, at 559-60, 565. See also "Sedition in Nova Scotia:
R. v. Wilkie (1820) and the Incontestable Illegality of Seditious Libel before R. v. Howe (1835)" (1994)
17 Dal. L. J. 458 [hereinafter "Incontestable Illegality"].
9.
Howe Speeches, vol. 1 and "More Letters," both supra, note 4.
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the law in Nova Scotia. The defence Howe fashioned shows as well an
intriguing glimpse into the process of the transmission of English law to
the colonies.
This article begins by setting out the parameters of the political
world in Halifax in 1835. It describes those institutions-most importantly
newspapers but also voluntary associations and places where people
congregated to discuss the day's events-that were contributing to the
growing sense that those who governed the colony had to be responsive
to the views of the public. This section also describes the place occupied
by Howe and his newspaper the Novascotian, a place which had a great
deal of effect on the prosecution. I then sketch the specific background
for Howe's criticisms of the magistracy-a body which had been publicly
criticized for at least a decade. The next section, entitled "Changes to Libel
Law," describes the relationship between the press and the developing law
of libel in Nova Scotia in the fifteen years before Howe's trial and places
the trial within that context. Here I examine Howe's adoption and use of
the almost entirely novel defence of qualified privilege. Drawing on an
English authority, Howe argued that he ought to be protected by a qualified
privilege which arose because of the position he held as an editor and exgrand juror with important information to impart to the public. Although
the presiding judge did not accept this argument, the fact that it was
made-and based on a solid, if new, legal foundation-was important. In the
section "Halifax, and Howe's Place in It" I step back and take a look at the
people involved, to consider the role of personalities in the Halifax bar in
the prosecution and to evaluate how broad was the opposition to Howe,
how intense the effort to silence him. My reading of the case suggests
that he was reluctantly prosecuted, backed by some bright lights in the
legal firmament and expected to win. The trial served to signal to Nova
Scotians that the criminal justice system could not successfully be used to
stifle political criticism and that the moment of freedom of the press had
arrived-whether or not these conclusions were legally warranted.
I. The Climate of PoliticalCriticism
Howe's trial took place during a time when the constitutional theories of
the Anglo-American world were shifting such that the "public"-variously
understood-would come to be involved in politics, not simply as voters
or candidates but as a larger, more inclusive body whose opinions
needed to be taken into account by those in government. Criticism,
therefore, became legitimate, whereas before, when government was
to reside in the hands of those most fit to govern, it was not. Jeffrey
McNairn has described the growth of this "democratic sociability" in the
Upper Canadian context, and the institutions that supported it, such as
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newspapers, voluntary associations, and taverns. 0 McNairn argues that
the experience of belonging to voluntary associations and participating
in their politics and governance familiarized people with the processes of
debate and negotiation, which inspired them to comment on politics and
to demand a voice in them." Over the first few decades of the nineteenth
century, this turn made public opinion the only appropriate basis for
governing. The social history of this period in Nova Scotia's history has
received less attention, but it reveals similar developments, including the
proliferation of male voluntary associations, including the freemasons, 2
the Mechanics' Institute, the Provincial Agricultural Society, the Poor
Man's Aid Society and many others.' 3 While these institutions provided
men with an opportunity to learn to debate and organize themselves, for
the most part they were heavily dominated by middle and upper-middle
class men. "Mechanics" and members of the poorer and working classes
attended meetings of the Mechanics' Institute, but for the most part they
were the intended beneficiaries of knowledge and "improvement." They
did not use these institutions to organize themselves. Likewise, women's
organizations emerged slowly in Nova Scotia, beginning with religious
and charitable societies that intended to improve the condition of the

10. Jeffrey L. McNairn, The Capacity to Judge: Public Opinion and Deliberative Democracy in
Upper Canada, 1791-1854 (Toronto: University of Toronto Press, 2000).
1I. McNaim, ibid. David A. Sutherland has argued that such societies were a key aspect of the
formation of the middle class in Halifax: "Voluntary Societies and the Process of Middle-class
Formation in Early-Victorian Halifax, Nova Scotia" [1994] J. Cdn. Hist'l Ass'n 237.
12. The newspapers announced masonic meetings periodically during the 1820s: see [untitled] (29
Dec. 1819) Royal Gazette [n.p.]; "Published and for Sale at the Office of the Acadian Recorder, the
Nova-Scotia Calendar for Town & Country - for the Year 1821" (10 Mar. 1821) Acadian Recorder
[np.]; "Virgin Lodge, No. 2 meets at Mason Hall on Monday evening next- regular night" (25 May
1822) Acadian Recorder [n.p.]; "For the Colonial Patriot" (11 Jan. 1828) Colonial Patriot42. The
masonic hall in Halifax was a place for balls, dinners, public meetings and theatrical performances as
well as masonic activities: see (21 Oct. 1828) Free Press 171 and Peter Lynch, "Early Reminiscences
of Halifax - Men Who Have Passed from Us" (1912) 16 Coll. N.S. Hist'l Soc. 171 at 175. McNairn
has emphasized the importance of freemasonry in Upper Canada in cultivating the ability to debate
sociably among men in all social strata: McNaim, supra, note 10, at 68-79.
13. The Nova Scotia Temperance Almanac for 1835 listed, for Halifax, the Halifax Dispensary, the
Charitable Irish Society, the North British Society, the Friendly Society, the Carpenter's Society, and
the Cordwainer's Benevolent Society, as well as the Halifax Mechanics' Institute and the Halifax
Mechanics' Library: Nova Scotia Temperance Almanac,for the Year of Our Lord 1835 (Halifax: C.H.
Belcher, 1835) at 65, Nova Scotia Archives & Records Management [hereinafter "NSARM"] m/f
A446 Item #3, and V/F v. 229, #9, mf 3290. See also "For the Novascotian. Poorman's Friend Society.
No. I. On Its Disadvantages" (12 Jan. 1825) Novascotian 21; "General Meeting of the Poor Man's
Friend Society" (2 Feb. 1825) Novascotian 41.
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poor but not by reorganizing the relations of economic power. 14 Voluntary
associations emerged, but they did not galvanize the oppressed so did not
pose the kind of threat to the political order that they might otherwise have
done.
Consideration of the usage of taverns and public houses reveals a
similar pattern. David Conroy has emphasized the importance of places
like taverns where people met and argued-and drank-in cultivating
and fertilizing political life. 5 These kinds of institutions existed both in
Halifax and outside it.' 6 In Halifax, the establishment of choice was the

centrally located Exchange Coffee House. It had a reading room stocked
with periodicals, particularly commercial ones, and space for meetings and
auctions. From 1824 through the end of the 1830s, the Exchange Coffee
House appears to have been by far the main site in Halifax for meetings on
topics of public and especially commercial significance and for important
banquets. 7 Newspaper reports do not suggest, however, that the Exchange
Coffee House was often, if ever, used for meetings called by "mechanics,"
except perhaps for the occasional temperance meeting, but these were
generally called by clergymen. Working-class people do seem to have
had places where they congregated-taverns in particular-but there is no
sign in the newspapers of any sort of class-oriented disaffection during
this period-no meetings of mechanics seem to have occurred or to have
had enough political ramifications to surface in newspapers. Such people
14. The evidence of women's organizational activities comes from newspapers and church records,
e.g. Minutes of the Synod of Nova-Scotia, in Connection with the EstablishedChurch ofScotland, when
met at New Glasgow, on the 9th Day ofAugust, 1837, with a StatisticalAccount of the Congregations
in Each Presbytery,Drawn upfor Publicationby Order of the Synod (Halifax: James Spike, 1837) and
"Yarmouth Ladies Bible Association" (30 Jan. 1836) Yarmouth Herald. Sutherland, supra, note 11, at
252, first notes the existence of a women's organization in Halifax in 1844, the Female Temperance
and Benevolent Society, and his remarks suggest that women's appearance in public was novel but no
longer entirely unacceptable by the late 1840s. This situation is similar to that described by McNairn
in Upper Canada, supra, note 10 at 109-13. Temperance societies generally began to appear in Nova
Scotia in the early 1830s, and while it is possibly that they contributed to opening up the public sphere
to women's participation, it seems that women's participation in voluntary associations of all kinds
was extremely limited before 1840.
15. David. W. Conroy, In Public Houses: Drink & the Revolution of Authority in Colonial
Massachusetts (Chapel Hill: University of North Carolina Press, 1995).
16. Outside Halifax, inns, taverns and occasionally (e.g. in Pictou and Annapolis) the local court
house filled this function. In Pictou, two taverns were sites of public meetings and also auctions of
land: Advertisement (17 Feb. 1819) Royal Gazette [n.p.]; Notice (28 Dec. 1827) Colonial Patriot
[n.p.]; "To Be Sold at Public Auction" (16 May 1821) Royal Gazette [n.p.].
17. George Mullane, "Old Inns and Coffee Houses of Halifax" (1933) 22 Coll. N.S. Hist'l Soc. I at
17; "Public Markets" (21 Mar. 1833) Novascotian 89; Notice (9 Mar. 1824) Acadian Recorder [n.p.];
"Temperance" (20 Jan. 1831) Novascotian 22; "Bank of Novascotia" (24 May 1832) Novascotian 167;
"Marine Insurance" (13 Aug. 1834) Novascotian 257; "Nova-Scotia Marine Insurance Office" (16
Apr. 1835) Novascotian 124; "Town Meeting" (25 Nov. 1835) Novascotian 352; "From the Halifax
Times, Nov. 24: Public Meeting" (4 Dec. 1835) Yarmouth Herald [n.p.]; "Public Hotel" (16 Aug.
1838) Novascotian258; "Indians" (15 Nov. 1838) Novascotian 367.
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were evidently interested in election campaigns and present during certain
episodes of political turmoil, 8 but they seem not to have been involved
in actual politicking during this time period. It was the merchant class,
the professionals and owners of small businesses, the lawyers, the holders
of public office and the some journalists who were prominent in public
meetings and drove popular debate.
One factor that probably contributed to the absence of the voices of
working people on political issues was the sad state of education in the
province. Publicly funded education was highly controversial through
the period; it did not become a reality in Nova Scotia until 1864. Many
newspapers, including the Novascotian and the Colonial Patriot, were
deeply concerned with issues around childrearing and the education of
children and regularly ran advice columns for mothers and fathers alike
(fathers were often urged to subscribe to newspapers for the betterment
of their offspring"). Reformers argued that making education more
broadly available was essential to fulfilling their goals for the moral and
social "improvement" of Nova Scotia. 20 As Judith Fingard has shown,
the reasons for upper-class resistance to publicly funded education were
both institutional and ideological. 21 Newspaper commentators wondered
whether the poor, thought to be apathetic toward education, would educate
their children if education were free. Others wondered if educating the
poor might give them ideas unsuited to their station. 2z Higher education
was similarly the preserve of those with at least middle-class resources,
although by the late 1820s a student no longer had to be Anglican to get

18. "Characteristics of Nova Scotia" (May 1827) Acadian Magazine 433. Notable riots include
the Barry affair of April 1829 and the Pictou election riots of 1830, on which see the contemporary
newspapers as well as B. C. U. Cuthbertson, "Place, Politics and the Brandy Election of 1830" (1982)
41 Coll. Royal N.S. Hist'l Soc. 5 and Gene Morison, "The Brandy Election of 1830" (1954) 30 Coll.
N.S. Hist'l Soc. 151.
19. See e.g. "Influence of Newspapers" (19 Jun. 1835) Weekly Mirror89.
20. Regarding the connection between teacher training and the spirit of improvement, see George
D. Perry, "'The Grand Regulator': State Schooling and the Normal School Idea in Nova Scotia, 18381855" (2003) 32:2 Acadiensis 60. Perry observes that the discussion of standardizing teacher training
began around 1838, part of a discourse on improving education and extending it to all.
21. Judith Fingard, "Attitudes Towards the Education of the Poor in Colonial Halifax" (1973) 2:2
Acadiensis 15.
22. See e.g. "Mechanical Institutions" (28 Dec. 1825) Novascotian 430; "On the Character and
Treatment of Domestic Servants" (Feb. 2, 1825) Novascotian 44; "Education" (15 Feb. 1828)
Colonial Patriot83; "Mr. Brougham's System of Education" (10 Jul. 1828) Novascotian 224; untitled
re. magistrates' meeting (2 Nov. 1836) Bee 190.
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such an education in Nova Scotia.2 3 Despite the "spirit of improvement"
that characterized Nova Scotia during the 1820s and 1830s, education
hobbled along. It seems a reasonable hypothesis that to some degree the
absence of working-class mobilization in Nova Scotia may be attributed
to the lack of ability and opportunity possessed by a large portion of the
population to amass the education and cultural resources to lead politically,
even though they may have been interested in political affairs. It is clear
that working people were not passive politically-they eagerly attended
at the hustings and engaged in some riots 24-but they generally did not
emerge as leaders of particular causes.
Although voluntary associations, taverns, coffee houses, and
educational institutions were important, the most significant development
for the promotion of the spirit of public debate in Nova Scotia was the
multiplication of the newspapers and the changes in their character, as
politics started to appear on their pages. During the eighty years between
1750 and 1830, only thirty-five newspapers existed for any length of time
in Nova Scotia. In the 1820s about four or five new publications appeared;
in the 1830s, thirty. The numbers kept increasing dramatically for the
next three decades. 25 When Joseph Howe published the notorious letter
on the magistrates, he was thirty years old and had been publishing the
Novascotian for seven years. He came from a New England family, and
journalism ran in it. At thirteen, in about 1817, he began working in the
Royal Gazette print shop, which his half-brother John Howe ran. Three

23. King's College at Windsor had been established in the late 1780s and was publicly funded,
but it was resolutely Anglican and was open only to students who could in good conscience abide
by the prohibition against attending any religious services that were not Anglican. Since Anglicans
never made up more than about twenty per cent of the population, the vast majority of the sons of
dissenters had to go elsewhere for higher education. Before about 1816, if they could afford it, they
went abroad, to New England or Britain. Around 1816, the Pictou Academy was founded by Thomas
McCulloch, in order to give Presbyterians a place to train their clergy, but the Academy was officially
non-sectarian and provided a general education that was open to all. The question of whether the
Assembly would provide the Academy with a permanent annual grant was an extraordinarily divisive
controversy that dominated the political debates of the 1820s. The House of Assembly was for the
most part in favour, but the Council-dominated by Anglicans including the Bishop of Nova Scotiawas opposed. The Academy got along with temporary grants, year by year, until it did eventually get
its permanent grant. By about 1830, sustained battle between Secessionist Presbyterians and adherents
of the Church of Scotland had taken its toll, and the Academy began to decline. However, during
the late 1820s and 1830s as well, the Methodists and Baptists started their own institutions of higher
education. Regarding the early history of education in Nova Scotia, see Brian Cuthbertson, The Old
Attorney General: A Biography of RichardJohn Uniacke (Halifax: Nimbus Publishing, 1980) at 8394; Olga Bernice Bishop, Publicationsof the Governments of Nova Scotia, Prince Edward Island,
New Brunswick, 1758-1952 (Ottawa: National Library of Canada, 1957) at 31; Kay Hill, Joe Howe:
The Man Who Was Nova Scotia (Toronto: McClelland & Stewart, 1980) at 47.
24. See supra, note 18.
25. Gertrude E.N. Tratt, A Survey and Listing of Nova ScotiaNewspapers 1752-1957 with Particular
Reference to the PeriodBefore 1867 (Halifax: Dalhousie University Libraries, 1979).
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years later, in 1820, Nova Scotia had five newspapers, all published in
Halifax, three by Howe's relatives.2 6 In 1827 Joseph Howe and a colleague
took over the paper owned by the brother of his father's first wife. A year
later he sold that interest so as to be able to buy the Novascotian.
The 1820s saw the appearance not only of the Novascotian but also
of other newspapers including the Pictou Colonial Patriot. That paper
was the first in Nova Scotia to be published outside Halifax, aside from
a couple of Loyalist papers in Shelburne that had ceased publication by
about 1790.27 In the late 1820s and early 1830s, the Acadian Recorder,
the Free Press, Pictou's Colonial Patriotand Howe's Novascotian came
into their own. The news they presented ceased to be simply reprints of
articles from British papers, with advertising, shipping news and legal
notices providing all the local facts anyone needed to know. The doings
of the House of Assembly were reported in greater detail, and provincial
politics, in all its wonder, started to appear and be discussed and criticized
on the pages of these newspapers. The Free Press supported the colonial
elite. The ColonialPatriotwas avowedly reformer, even radical, although
28
it proclaimed itself to be merely following the true British constitution.
The Acadian Recorder tended to take popular views. The publication of
these debates invited the reading public to consider political developments
and comment on them, and it made the secrecy of the doings of the
Council more problematic. 29 Initially Howe, in the Novascotian, tried to
be both loyal to British institutions as he found them and an advocate
for improvement in all areas of life, but he gave up that balancing act
about 1830. The various newspapers tended to be published on different
days of the week, so that the reading public could read different voices
in turn. Editors borrowed from each other and criticized each other in
their newspapers. They published letters from correspondents addressed
to rival newspapers. Financial pressures were ever present, and many
newspapers did not survive more than a few years, but the evolution of
the newspapers suggests a surge of confidence in the appropriateness
of political reporting and of using the newspapers as a forum for public
argument and conversation.

26. These weeklies were the Nova Scotia Gazette and Weekly Advertiser, the Halifax Journal,
the Weekly Chronicle, the Free Press, and the Acadian Recorder. The first two were published by
Joseph Howe's father and half-brother, the third by William Minns, Joseph Howe's father's first wife's
brother; the fourth by Edmund Ward; and the fifth by Anthony Henry Holland and his brother Philip J.
Holland. See Tratt, supra, note 25, at 2-4, 41-42, 73.
27. See Tratt, supra, note 25, at 2-4.
28. Editorial (21 Dec. 1827) Colonial Patriot 17.
29. Cf. McNairn in the Upper Canadian context, supra,note 10, at 173.
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These four newspapers were lively and thoroughly engaged. Other
contemporary papers were rather tepid and tended to focus on the old
standbys-announcements of legal developments and recycled European
news. As the 1820s came to an end, the Free Press, Acadian Recorder,
Colonial Patriot and Novascotian became increasingly outspoken and
combative, both on politics and toward each other.
The most radical newspaper of the late 1820s and early 1830s was
not the Novascotian but the Colonial Patriot,published in Pictou, a town
north and somewhat east of Halifax. The Patriotwas edited-secretly until
1830-by Jotham Blanchard. 31 In its first issue, the Patriotput forth a warcry
that the purpose of government was to serve the people. Its views were
more favourable to the United States and republicanism than were those
in the Halifax papers. 3t In 1828, the first year of Howe's leadership of the
Novascotian, he and Blanchard locked horns over political principle, with
Howe accusing Blanchard of radicalism and Blanchard accusing Howe
of subservience to vested local interests.32 In about 1829, Howe began to
be convinced of the justness of many of Blanchard's criticisms, although
the two continued to disagree on particular issues. The Patriot ceased
publication in 1834, but its importance in the run-up to the Howe case
must not be overlooked: it made the Novascotian look less radical.
The importance-and the popularity-of Howe's contributions to
newspaper reporting in Nova Scotia must be understood. It was Howe
who initiated the practice of regularly reporting the doings of the House
of Assembly. He opened up his newspaper to the voices of the public,
expressed in letters, and he wrote prodigiously himself. The late 1820s
show lively debate among the different newspapers; a complaint about
one would be expressed as a letter to the editor in another. Editors would
explain to writers why their letters had not been published. Criticism flew
back and forth.
In sum, between 1820 and 1835 a sea change took place in Nova
Scotia's political climate. Politics became the subject of enthusiastic public
debate as the existence of a right to participate and to criticize came to be
insisted upon. Newspapers proliferated, and Howe was at the centre of the
30. Born in New Hampshire, Blanchard had grown up in the Pictou area and been educated at Pictou
Academy. He had read law with S.G.W. Archibald and been called to the bar in late 1821: J. Murray
Beck, "Blanchard, Jotham" in Dictionaryof CanadianBiography Online, http://www.biographi.ca/
EN/index.html. With respect to Blanchard's call to the bar, see untitled notice (20 Oct. 1821) Acadian
Recorder [n.p.].
31. R. H. McDonald, "Nova Scotia Newspapers View the United States, 1827-1840" (1976) 6 N.S.
Hist'l Q. 1.
32. See "To Mr. Joseph Howe, Editor of the Nova-Scotian" (7 May 1828) Colonial Patriot 186;
untitled editorial notice (12 Aug. 1829) ColonialPatriot[n.p.]; "Blanchard, Jotham" in Dictionary of
CanadianBiography Online, supra, note 30.
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whirlwind of political conversation. Voluntary associations and places to
meet and talk fostered this climate, but they did so more for merchants,
professionals and those with year-round occupations than for the working
class; the absence of universally funded public education may have left
the working class less equipped in Nova Scotia than in places like New
England to participate and especially to take leadership roles in politics.
This was a revolution of sorts, but it was a conservative one.
II. Criticismsof the Magistracy
A particular reason for Howe's declining confidence in English institutions
was his increasing knowledge of the way the county of Halifax was
managed. As Barry Cahill has described, in 1820, William Wilkie was
sentenced to time in the House of Correction after a prosecution for libel
for criticizing the magistrates and council for their dealings in pecuniary
matters. 33 From the early 1820s on, grand juries in Halifax County criticized
the magistracy. They cast aspersions on the magistracy's running of certain
institutions, including the penitentiary, and on the partiality of the method
of collecting taxes. By 1832, if not earlier, grand juries were objecting to
the impossibility of evaluating the financial records of the county owing to
books not being delivered and accounts not being rendered. Their reports
duly appeared in the newspapers, especially the Novascotian.34 As Beck
and Cahill have recounted, Howe himself served on the grand jury in 1832
and was privy to the frustration of being stonewalled in efforts to assess
the finances of an institution-the magistracy-that could deflect criticisms
and indefinitely avoid being called to task. The 1834 grand jury, like the
two before it, continued to criticize the magistracy vociferously.3 5
And so, when toward the end of 1834 Howe received two letters
criticizing the magistracy, he published them. The first went by without
comment. In the second, the writer suggested that the magistracy. had
imposed unfair taxes on the inhabitants of Halifax for thirty years, in order
to support a contemptuous aristocracy. Some £30,000 had been unjustly
taken from the people over this thirty-year period, alleged the writer. He
alluded also to a particular unnamed magistrate taking monies from an
institution for the poor and destitute, and to the Court of Sessions drawing
£ 1000 annually from the pockets of the poor and distressed to redistribute
the money to "men whose services the Country might well spare." The
33. "Incontestable Illegality," supra,note 8.
34. See e.g. [untitled] (22 Dec. 1821) Acadian Recorder [n.p.]; [untitled], (9 Jan. 1824) Weekly
Chronicle [np.]; "Grand Jury" (28 Dec. 1831) Novascotian 415; Notice re. grand juries (25 Dec.
1833) Novascotian 410; "Presentment" (24 Dec. 1834) Novascotian at 410; "Supreme Court. Hilary
Term. The King vs. Joseph Howe. Trial before the Chief Justice and a Special Jury, for a Libel on the
Magistrates of Halifax" (12 Mar. 1835) Novascotian 81 at 83.
35. "Twelve Magistrates," supra, note 6, at 551-52; Beck, "Fool," supra, note 2, at 29.

90

The Dalhousie Law Journal

writer alleged that half of the middling order had been sued for the poor and
county rates and that nearly everyone was appealing or murmuring about
the year's assessment. "In fine, Mr. Howe, the affairs of the County have
been for years conducted in a slovenly, extravagant and unpopular manner,
and the people have been entirely in the dark, as regards the collection and
appropriation of their monies"-but the writer expressed hope that the new
36
governor might improve the situation.
Beck has noted that the complaints made by the 1834 grand jury,
which eventually formed the fodder for Howe's address to the jury, were
substantiated in mid-January 1835 by a committee of the Council that had
been struck to look into matters.37 Discontent with the magistrates and the
system of taxation over which they presided was, obviously, pronounced,
and they were already the target of criticism when Howe published the
impugned letter.
III. Changes to Libel Law
Unlike the United States, Great Britain, and Upper and Lower Canada,
in the 1820s and 1830s Nova Scotia did not have an extensive history
of prosecuting people for speech-related crimes. 38 There were some
trials for sedition (and also for treason) around the time of the American
Revolution, the sedition trials being directed mainly at New England
6migrds who continued to rely on trade with New England for their
incomes. 39 Scholarship does not reveal any other prosecutions for criminal
or seditious libel between these prosecutions and the 1820 trial of William
Wilkie in Halifax. As Barry Cahill has described it, Wilkie, a member
of a respectable family and possibly a law clerk, attacked the courts, the
magistracy, the Council, and the Assembly for various types of official
misconduct. He was prosecuted by S.G.W. Archibald and tried before
36. Letter to ed. (1 Jan. 1835) Novascotian 2. Beck identifies the writer as Howe's friend George
Thompson: "Fool," supra, note 2, at 31.
37. Beck, "Fool," supra, note 2, at 33.
38. On the American background, see Norman L. Rosenberg, Protecting the Best Men: An
Interpretive History of the Law of Libel (Chapel Hill: University of North Carolina Press, 1986). On
Nova Scotia and Upper and Lower Canada, see Barry Wright, "Sedition in Upper Canada: Contested
Legality" (Spring 1992) 29 Labour / Le Travail 7 and the various essays in F. Murray Greenwood &
Barry Wright, eds., CanadianState Trials, Volume ! Law, Politics,and Security Measures, 1608-1837
(Toronto: University of Toronto Press, 1996) [hereinafter Canadian State Trials]. On England, see
Donald Thomas, A Long 77me Burning: The History of Literary Censorship in England (New York:
Frederick A. Praeger, 1969).
39. See Ernest A. Clarke & Jim Phillips, "Rebellion and Repression in Nova Scotia in the Era of
the American Revolution" in Canadian State Trials, supra, note 38, 172; Sandra E. Oxner, "The
Evolution of the Lower Court of Nova Scotia" in Peter Waite, Sandra Oxner & Thomas G. Barnes,
eds., Law in a Colonial Society: The Nova Scotia Experience (Toronto: Carswell, 1984) 59; Ernest
Clarke, "The Cumberland Glebe Dispute and the Background to the American Revolution in Nova
Scotia, 1771-1774" (1993) 42 U.N.B. L. J. 95; Barry Cahill, "The Treason of the Merchants: Dissent
and Repression in Halifax in the Era of the American Revolution" (1996) 26:1 Acadiensis 52.
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Chief Justice Blowers and Justices Brenton Halliburton and Alexander
Stewart, the first two of whom were influential members of the Council
themselves. Even though Blowers assured the jury, in his charge, that they
had to decide according to their consciences whether Wilkie's intention
had been seditious, he was convicted and sentenced to two years at hard
labour, although he probably instead went into exile.4"
Cahill has argued that Wilkie's case set back the cause of political
reform in the province for ten years, showing would-be critics that the
government would deal harshly with dissent. He argues that the outcome
of Wilkie made Howe's case look unwinnable in 1835.41 Much, however,
had changed in the norms governing public debate and criticism-and
Howe did not, of course, take on the courts, Council or Assembly but
only the magistrates. The other important change that had occurred in the
interim concerned the law of libel.
There do not appear to have been any proceedings in a Nova Scotia
court for a libel upon a government body between 1820 and 1835,42 but this
is not to say that freedom of speech on political affairs was untramelled
in Nova Scotia. Criticism was becoming more common, but critics could
still be censured. The editors of the Acadian Recorder and Free Press
were called to account to the House of Assembly for what appeared in
their newspapers in connection with a riot that occurred in 1829 when
the House disciplined one of its members for alleging that other members
were involved in smuggling.43 In the spring of 1830, the Brandy Dispute
resulted among other things in the Council demanding the House silence
either Howe or House speaker S.G.W. Archibald, depending which of
them had been the source of criticism aired in the Novascotian. Neither

40. Cahill, "Incontestable Illegality," supra, note 8.
41. Cahill, ibid.
42. No other scholarship has turned up any such cases, and my own examination of the court files
for Halifax and also for Pictou and Yarmouth / Shelburne have not revealed any such cases between
1820 and 1840. All such cases would have been begun in the Supreme Court, and Halifax appears
to have been the only venue chosen with any frequency for libel and slander cases, probably largely
because the terms were more frequent and longer and most of the prominent lawyers in the province
lived and worked there. The sole prosecution for criminal libel between Wilkie and Howe seems to
have been R. v. Forrester(1825), which concerned a concerted, deliberate effort to impute fraud to the
major players in the Nova Scotia insurance industry: see Israel Longworth, Life of S. G. W Archibald
(Halifax: Printed by S.F. Huestis, 1881), at 32-38 and grand jury indictment, 14 Dec. 1824, Halifax
County Grand Jury Book, Court of General Sessions, 1811-1828, NSARM, RG 34-312, P.8.
43. For more information about the Barry riot, see sources referred to supra,note 18.
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was disciplined." Later that year, in August, the Pictou Colonial Patriot
announced that proceedings for seditious libel had been launched against
it. The court records show no sign that this matter went anywhere, and the
surviving issues of the Patriotare too scanty to be sure, but it appears that
if a prosecution began, it rapidly came to a halt, and certainly not because
the Patriotwas at all repentant.45 The confluence of the death in the fall of
1830 of Council member and attorney general Richard John Uniacke, plus
the appointment of Archibald as acting attorney general, plus the "Brandy
Election" that same fall, which brought reformers, including Blanchard,
into office, may have spelled the end of a prosecution that was sure to
involve the characterization of reformist principles as seditious. In any
case, it is apparent that although there were efforts to silence the press
before 1835 over political criticism, they were not uniformly successful.
The Novascotian and the ColonialPatriot,but especially the former,
kept a watchful eye on political libel cases in England and closer to
home in the West Indies, New Brunswick, Prince Edward Island, and

44. The Brandy Dispute was the key political episode of this period. It made many see reform
as inevitable and necessary and was probably the last straw in tuming Howe into a reformer. As a
result partly of sloppy legislative drafting, four pence of a two shillings-four pence tax on brandy,
gin and cordials had gone uncollected for four years. The Assembly needed the revenue to cover the
allocations it intended to make for the most important political topic in Nova Scotia-roads-allocations
to which the Council had objected. Late in the 1830 session, therefore, the Assembly tacked onto a
general revenue bill a provision that would have raised the tax on brandy by the necessary four pence.
The Council, which numbered among it the wealthy and powerful merchant and brandy dealer Enos
Collins, refused to pass the bill unless the offending passage was removed. The Council was determined
either to keep the tax unchanged or to have no tax at all, never mind that if the bill did not pass, there
would be absolutely no revenue for the province. The Assembly was outraged at the Council for
interfering with its right to control money bills, which it understood to be constitutionally protected.
House Speaker S.G.W. Archibald made a dramatic speech in which he absolutely insisted that the right
to tax the people resided exclusively in the lower house. Howe eagerly reported Archibald's speech,
being deeply disturbed by the Council's intransigence and Enos Collins's particular interest in the tax.
The Council responded to the article in the Novascotian by demanding that if the speech attributed
to Archibald had really occurred, the House discipline Archibald, and if it had not, that the House
discipline the Novascotian. The House did neither, and both Howe and Blanchard were impressed
by Archibald. Neither the Council nor the Assembly backed down, and eventually the House was
prorogued. The province lost $25,000 in revenue until a new revenue bill passed after the election the
following fall. For fuller descriptions and analyses of this dispute, see Hill, supra, note 23, at 59-61;
Cuthbertson, supra,note 18; and Morison, supra, note 18. Archibald rather disappointed Howe in the
longer run, though; he was, as Beck says, a constitutionalist at heart, rather than a reformer. See J.
Murray Beck, "Archibald, Samuel, George William" in Dictionaryof CanadianBiography Online, at
http://www.biographi.ca/EN/.
45. Indeed, the editorial on the subject can only be described as defiant, suggesting as it did that
although the people were loyal to the king, they might quite well rebel American-style against an
overreaching Council: "Disloyalty, Prosecution, Constitution, &c." (14 Aug. 1830) ColonialPatriot
[n.p.].
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Newfoundland.46 Individuals in England who had been associated with
either celebrated libel trials or with generally reformist sentiments were
enthusiastically discussed. In 1829, Howe published a tribute to the famous
English barrister Lord Erskine, then dead six years, for his defence of the
right to free speech.47 Nova Scotia lacked local experiences of prosecution
of the press for political writing, but the editor of the Novascotian was far
from unconcerned about developments elsewhere.
A sense of the precariousness of the entitlement to publish freely
revealed itself as a curious dimension of the way political opinions were
expressed in newspapers. Between the late 1820s and the mid-i 830s, many
writers, and indeed Howe himself, began articles critical of current politics
with a paragraph or two extolling the virtues of the right to freedom of the
press, in effect claiming such a right for themselves before they embarked
upon their criticism. A letter in the Colonial Patriot to attorney general
Richard John Uniacke in April 1828 on the subject of his approach to the
Pictou Academy began by stressing that the writer was going to reproach
Uniacke in his public capacity as a legislator and reminded him that in
Nova Scotia, "[t]he actions of public men have always been considered
as lawful subjects for temperate discussion."48 A letter to the Novascotian
in July 1830 criticized the Free Press for its attacks on Archibald during
the Brandy Dispute and then moved on to attack the Council for its
behaviour; it too began with a declaration of the value of an independent
press.4 9 Another letter to the Novascotian in June 1831 began by hailing
the importance of a free press before moving on to criticize the Halifax
Road Commissioners. 50 Other letters simply extolled the virtues of a free
press, and the occasional article started with an acknowledgement of the
importance of a free press and then launched into a discourse about how in a

46. See e.g. Letter to ed. on free press (4 Jun. 1828) Colonial Patriot [n.p.]; "Palmer v. Haszard" (22
Jul. 1829) Colonial Patriot [n.p.]; "Case of Libel" (27 Jan. 1831) Novascotian 30; "Libel" (27 Jan.

1831) Novascotian 31; "Trial of Carlile" (10 Mar. 1831) Novascotian 76; "Ireland" (17 Mar. 1831)
Novascotian 83; Report (10 Apr. 1834) Novascotian [unpaginated supplement]; "Tommy Cochran and
the Press" (30 Jul. 1834) Novascotian 246; "Disgraceful Outrage" (17 Jun. 1835) Novascotian 165;
"Newfoundland" (25 Jun. 1835) Novascotian 172. Edmund Ward noted an English civil libel case in
"Court of Common Pleas - Libel. Harwood v. Green" (1 Jan. 1828) Free Press [n.p.].
47. See "Lord Erskine" (2 Sept. 1829) Novascotian 282. Erskine had defended the Dean of St. Asaph
and then Thomas Paine's Rights of Man on sedition charges (never mind that he prosecuted The Age
of Reason for blasphemy), as well as the twelve defendants in the treason trials of 1794, all of whom
were successfully acquitted or had the charges dropped. See Thomas, supra, note 38, at 108-39.
48.
49.
50.

(18 Apr. 1828) Colonial Patriot 161.
Letter to ed. (14 Jul. 1830) Novascotian 217.
Letter to ed. (I Jun. 1831) Novascotian 170.
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particular case the press had made the dangerous leap into licentiousness.5'
Proudly and yet somewhat nervously Nova Scotians claimed the right to
express their views freely on topics of public interest in newspapers, even
as they evinced a measure of collective uncertainty about how far the right
ought to extend. The right, such as it was, could not be taken for granted in
the period between 1825 and 1835. It was claimed as a right of the British
citizen, but its protective capacity for individuals was uncertain.
Howe's defence of himself in his 1835 trial contained a critical,
novel legal defence which was not accepted by the court but which was,
nevertheless, available to future generations after he had made it. The
argument was that the article he had published was protected by a qualified
privilege, which arose from Howe's public duty, as a newspaper editor and
publisher in a polity that depended on an informed public, to reveal what
he knew about grand juries. Howe did not have to prove the truth of the
matter, and evidence of truth was inadmissible. The argument was daring
and appears almost entirely unprecedented; certainly it had not been used
in Massachusetts, and I have seen no sign it was used in any noteworthy
case in England.52
The only possible foreshadowing of its use that I have found occurred
in Nova Scotia in the civil case Fraserv. Holland,in 1821. Since Anthony
Holland published a detailed account of the case in the Acadian Recorder,
we can be fairly sure of the arguments made. Simon Fraser, a successful
merchant, had arranged a ship in Cromarty, Scotland to take a load of
Highlander emigrants to the Pictou area. One of his agents put the
provisions on board, and the ship sailed. After about a week, it had trouble
in high seas and put back in to port in Britain. A British officer, acting
pursuant to a statute that had been passed for the protection of passengers
like Fraser's, examined the provisions and found them entirely inadequate
and suspiciously arranged: for example, a cask that appeared to be filled
with bread had bread at the ends but rotten potatoes and straw in the middle.
Since Fraser had already sailed for Nova Scotia on a different ship, the
ship's owner was required to pay to have the ship properly provisioned,
and it set out.
51. See e.g. "Philander," Letter to ed. (30 Apr. 1828) Colonial Patriot 173; "The Freedom of the
Press" (7 Feb. 1828) Novascotian 42; "The Press" (28 Nov. 1832) Novascotian 378; Letter to ed. (5
Nov. 1834) Novascotian 356. See also Howe's sly, ironic attack on those who would accuse the press
of licentiousness and limit the range of its discussion, in "The Club" (1 Dec. 1830) Novascotian 375.
52. I have been systematically reviewing all the reported cases of the Massachusetts Supreme Court
and the unreported decisions of that Court sitting in Suffolk and Worcester, and I have also examined
many of the records of the lower courts. Thomas Starkie's Treatise on the Law of Slander and Libel,
and Incidentally of Malicious Prosecutions, 2d ed. (London: London & Clarke, 1830), at 256-57
[hereinafter Slarkie 1830], which, as I discuss below, sets out the qualified privilege defence Howe
used, contained no actual cases that put the principles there advanced on any kind of a firm footing.

Licence to Publish: Joseph Howe's Contribution

Once the ship arrived in Pictou, the ship's master, one Primrose Smith,
went before a magistrate in Pictou and swore an affidavit describing in
detail the events that had transpired, an affidavit which apparently more
or less copied an affidavit previously sworn by the captain of the ship
and published in an Inverness newspaper. The affidavit, under the title
"Caution to Ship Owners and Emigrants," was soon thereafter printed in
the Halifax Journal by John Howe, half-brother to Joseph. John Howe
gave Fraser a few inches beneath the text to invite the public to hold off on
making judgment until Fraser had had the opportunity to reply. Holland,
however, copied the affidavit from the Journalinto the Acadian Recorder,
without the accompanying note from Fraser. Fraser sued Holland, and not
Howe, for libel.
Holland counsel's on this, as on his many other courtroom adventures, 3
was none other than S.G.W. Archibald. Archibald made a rather weak
argument about the limited impact of an article that had been copied and
a stronger argument for the article's truth. However, the defence that
resonates with the Howe trial lies in Archibald's insistence that Holland,
as a journalist, had published the newspaper "as is usual and customary
for the Editor and Publisher of all other public Newspapers to do, [and that
Holland] was and yet is accustomed and authorized to print and publish
such articles of foreign and domestic intelligence, and such information on
subjects of general and public interest.., as come to the knowledge of the
said Anthony H. Holland and were and are proper to be published and made
known to the public ... at Halifax. .

. .,I

Archibald insisted that Holland

had a duty to publish the article, that it should be read both in Nova Scotia
and in Scotland. It is clear from the libel texts of 1820 and earlier that there
was a recognized absolute privilege for accurate reports of the doings
of courts and legislatures. This document, however, was not protected
under such a privilege. Archibald's language, too, was broader than that.
He claimed that something about Holland's position as a printer entitled
him to warn the public about the threat Fraser posed to other would-be
immigrants, perhaps Scottish relatives who might be contemplating taking
ship. This kind of argument-hardly even nascent in libel texts before that

53. The records of the Nova Scotia Supreme Court reveal many lawsuits by and against Holland,
but few have to do with his printing and publishing business. More frequently he seems to have had
trouble with his paper-making business in Windsor. See NSARM RG 39 "J" and RG 39 "C" for the
period in question.
54. Record for Fraserv. Holland, Easter term 1821, NSARM, RG 39 "C," box 163; "The Press" (5
May 182 1) Acadian Recorder 1.
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time and present but not prominent in Fraserv. Holland-formedthe kernel
of the defence made by Howe against Archibald himself 55
By the time of the Howe case, however, a qualified privilege defence
along the lines set out by Archibald had been articulated in the most recent
edition of Thomas Starkie's Treatise on the Law of Slander. Between 1793
and 1830, the law of libel had attracted and held the attention of a number
of legal commentators, especially in England. In the face of a sustained
campaign by the British government to clamp down on political criticism
using predominantly the legal tools of seditious and blasphemous libel-a
campaign that came to full flower during the 1790s and continued well
into the 1820s 56-a handful of legal scholars, in rapid succession, sought
to produce some guidelines about what could be expressed and under
what circumstances. The key libel texts in North America were Francis
Ludlow Holt's Law of Libel and Thomas Starkie's Treatise on the Law
of Slander, both of which ultimately had English and American editions.
They first appeared about a year apart, in 1812 and 1813 respectively.57
The politics of both writers in these first editions were conservative, both
not only framing and ordering a disparate body of pre-existing offences but
also attempting to justify the government's efforts to suppress the press.
Holt adopted a more Blackstonian system of organization, arranging the
various kinds of libels according to who had been attacked, while Starkie
attempted more systematically to identify what arguments needed to be
pleaded and what evidence led by the Crown and the defence. In so doing,
Starkie articulated coherent channels for arguments that could be made by
the defence in a way that Holt, who sifted the defences into the taxonomy
of libels, did not. Ultimately, Starkie's texts were more influential than

55. Fraser's counsel in this case were William Sawers and James William Johnston. It seems unlikely
that Sawers was involved in transmitting the logic of this defence to Howe, since considerable bad
feeling existed between Sawers and the Howe family from 1832 on: Beck, "Fool," supra, note 2, at
40. Howe attributed his thinking mainly to books, but if there was any continuity between the cases,
Johnston seems the most likely candidate to have provided it. He did at least have a good deal of
experience with libel and slander, since he regularly acted for plaintiffs during the early 1820s. On
Johnston, see D. A. Sutherland, "Johnston, James William," Dictionary ofCanadian Biography, www.
biographi.ca/EN/.
56. The literature on the controversies of this period is substantial. In particular, see Leonard W.
Levy, Blasphemy: Verbal Offense Against the Sacred,from Moses to Salman Rushdie (New York:
Knopf, 1993); Joss Marsh, Word Crimes: Blasphemy, Culture, and Literaturein Nineteenth-Century
England(Chicago: University of Chicago Press, 1998); Thomas, supra, note 38.
57. Francis Ludlow Holt, The Law of Libel: In Which is Containeda General History of this Law
in the Ancient Codes, and of its Introduction andSuccessive Alterations, in the Law of England, etc.
(London, 1812); Thomas Starkie, A Treatise on the Law of Slander Libel, Scandalum Magnatum,
and False Rumors; Including the Rules Which Regulate Intellectual Communications,Affecting the
Characters of Individuals and the Interests of the Public. With a Description of the Practice and
Pleadingsin PersonalActions, Informations, Indictments, Attachmentsfor Contempts, &c. Connected
with the Subject (London: Clarke & Sons, 1813) [hereinafter Starkie 1813].
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Holt's, but it seems to have taken a while for Starkie's influence to be felt
in its entirety. The superior social standing of Sir Francis Ludlow Holt
himself may have something to do with it, but the fact that new editions
of Starkie continued to be published regularly after 1826 must have been
even more important.
Howe was able to come up with a qualified privilege argument because
of the nature of legal publishing in Nova Scotia at this time. It is clear
that Boston had a tremendous legal publishing business, but the defence
did not come from New England. The Loyalist influx in the 1780s had
brought many New England lawyers to Nova Scotia, but in the period
between 1820 and 1840, the Nova Scotia bar became strongly nativeborn, and it combined the legal traditions of New England with those of
other groups, particularly the Anglo-Irish. 8 English law dominated. Since
legal publishing and bookselling were very much in their infancy in Nova
Scotia in the 1830s, 59 most law books in the province had been published
60
elsewhere, most commonly London.
Howe relied on the 1830 edition of Starkie's treatise, quoting from
it extensively. 61 He probably borrowed it from one of his legal friends. It

58. Philip V. Girard, PatriotJurist:Beamish Murdoch ofHalifax, 1800-1876 (Ph.D. thesis, Dalhousie
University, 1998) at 89-90, 131-38 [unpublished].
59. A landmark of local publishing was Howe's publication of Beamish Murdoch's Epitome of the
Laws of Nova-Scotia, beginning in 1832. William H. Laurence identifies only two Nova Scotian texts
as potentially having been available to one Cape Breton sheriff in mid-century: Murdoch's Epitome
and John George Marshall's Justice of the Peace, and County & Township Officer, in the Province
of Nova Scotia. Being a Guide to Such Justice and Officers in the Dischargeof Their Official Duties
(Halifax: Gossip & Coade, 1837): Laurence, "Process and Particulars: The Informational Needs and
Sources of a Nineteenth-Century Nova Scotian Sheriff' (1997) 12:1 Epilogue I at 20. Booksellers
C.H. Belcher and A. & W. MacKinlay sold law books by special order, and Belcher sometimes
advertised small numbers of law books: see William H. Laurence, "Acquiring the Law: The Personal
Law Library of William Young, Halifax, Nova Scotia, 1835" (1998) 21 Dal. L.J. 490 at 498 and C.H.
Belcher, Catalogue of Books for Sale by C. H. Belcher, July, 1837, Halifax, Nova-Scotia, NSARM,
VF Vol. 12, #11. In January 1824, the Weekly Chronicle advertised a book of forms, Blackstone's
Commentaries, a book on marine insurance, and "Bum's Justice": (2 Jan. 1824) Weekly Chronicle.
"Bum's Justice" is one of the many editions of an American book originally published by Richard
Bum in the mid-eighteenth century, entitled Conductor Generalis: or, The Office, Duty and Authority
ofJustices of the Peace, High-Sheriffs, Under-Sheriffs, Coroners,Constables, Gaolers,Jury-men, and
Overseers of the Poor As also the Office of Clerks ofAssize, and of the Peace, &c.
60. Imported books may have been subject to a 30% duty: "Duty on Books" (12 Oct. 1831)
Novascotian 326. The evidence on where books were published comes chiefly from analyses of the
holdings of a small number of law libraries that existed during the period. William Laurence, in his
study of William Young's law library, has observed that the majority of Young's legal texts came from
Britain, although Young also dealt with American publishers: Laurence, "Acquiring," supra, note 59,
at 511-13. Likewise, Richard John Uniacke's library was heavily dominated by English books and
had few American ones: John Macleod, "The Library of Richard John Uniacke," in Patricia Lockhart
Fleming et al., eds., History of the Book in Canada. Vol. 1: Beginnings to 1840 (Toronto: University
of Toronto Press, 2004) 209 at 210.
61. Howe Speeches, vol. 1, supra, note 4, at 64-65, citing Starkie 1830, supra, note 52, at vol. 1,
xcviii-xcxix, ci, cxl, cxli-cxlii, 210-11.
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is difficult to be certain of the extent to which this text was circulating in
Nova Scotia at the time, since there are few records of law libraries, the
court records do not reveal the details of arguments, and law reporting did
not begin until much later in the century. One of the few existing clues
is the catalogue of the Nova Scotia Barristers' Library of 1835, which
lists Holt's libel text but not Starkie's. Another is the advertisement for
the estate sale of the library of Richard John Uniacke, who died in 1830,
and a third clue is the 1835 catalogue of the law library of Halifax lawyer
William Young. Uniacke did not have Holt; Young did. Both, however, had
the two-volume edition of Starkie, the 1830 English edition that articulated
more clearly than any previous edition the defence of qualified privilege,
extending it to protect not just former employers who were asked to give
references and to literary critics whom authors might dislike but also,
more broadly, to those who commented on matters of public interest. 2 It
was into this current that Howe inserted his oar.
So it comes to this. Somehow, libel texts got to Nova Scotia, among
them at least two copies of the 1830 edition of Starkie, on which Howe,
possibly with the help of his numerous legal friends, relied in shaping
his almost entirely novel defence. 63 Libel law was (and is) complicated,
which is probably why previous commentators have missed noticing that
Howe argued that he ought to be protected by a qualified privilege which
arose because of the position he held as an editor and ex-grand juror with
important information the public needed to have.' 4 Nevertheless, it is clear
that he did make this defence.
The trial began on Monday, March 1st, 1835 with Chief Justice
Brenton Halliburton on the bench. The prosecution's case was delivered
in two parts. It was opened by James F. Gray, Esq., a much-relied on
junior colleague of Attorney General Archibald. Gray was retained by the
magistrates after consultation with the Attorney General. The case was
closed by Archibald himself.
The prosecution proceeded as if the case were one of criminal
defamatory libel, notwithstanding language of sedition appearing in the
62. List of Books Belonging to the Estate of the Late Hon. R.J. Uniacke to be sold THIS DAY,
Monday at 11 o'clock, by W. M. Allan, NSARM, MG 1, vol. 1769, # 42b; personal communication

from William Laurence, referring to the catalogue of the library of William Young, NSARM MG2,
vol. 757; Starkie 1830, supra, note 52.
63. See infra, note 112 and accompanying text.
64. The legal arguments appear in the pamphlet of the trial that Howe published, which is included in
Chisholm's volume of Howe's speeches: Joseph Howe, TrialforLibel, on the Magistrates of Halifax,
the King v. Joseph Howe, Before the Chief Justiceand a Special Jury,Supreme Court- Hilary Term

(Halifax: Howe, 1835), in Howe Speeches, vol. 1, supra, note 4. The text that appears in the pamphlet,
including the legal arguments, was also printed in the Novascotian after the trial: (12 Mar. 1835)
Novascotian 81 at 86.
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indictment and the political nature of the charges. 65 Gray emphasized that a
defamatory libel against public functionaries and magistrates was a graver
offence than defamatory libels against private individuals, because the
66
former kind of libel was "looked upon as an attack on the Government.
'67
It was not only a breach of the peace but "a scandal against all authority.
The jury would have to decide whether Howe had published the letter
(which he did not deny) and whether its meaning was as the Crown alleged.
Since Fox's Libel Act6 8 operated in Nova Scotia, the jury also had the right
to determine the main issue: whether or not the matter was libellous, that
is, whether it was published with the intent to "injure and degrade the
magistrates. ' 69 The intent necessary for libel was known as malice. Gray
advised the jury that in law, malice meant that the party charged performed
an unjustified injurious act. If a publication was calculated to do evil to
a person's reputation, the publication was malicious, unless it could be
shown that it was accidental or that it could be accounted for "in some way
which is impossible in this case, for the proprietor of a paper is responsible
for all that appears in its columns." The jury was to infer malice from the
fact of a defamatory publication.7" Gray's analysis of intent and malice was
consistent with Starkie's. 7I Good motives or a lack of intention to injure
would be irrelevant. Truth also was no defence to a criminal prosecution.
It could have been argued and the issues properly aired in a civil trial, but

65. The indictment has not survived. Beck identifies the case as one of criminal defamatory libel:
"Fool," supra, note 2, at 31-32. Cahill has emphasized the case's sedition aspect. Howe's arguments
reveal that the language of sedition was present in the indictment, but the Crown lawyers both spoke
only the language of defamation, and it is clear that after beginning in sedition, the indictment switched
over to defamation and dropped all reference to sedition. Cahill questions the extent to which these two
causes of action were considered separate in Nova Scotia during this period, but books of pleadings
had different models for them, and parts of this indictment closely track both the pleading for seditious
libel and the one for criminal defamation in Archbolds: see infra, note 91. Howe, in his arguments,
made considerable rhetorical hay with the idea of himself as aseditionist, but his oratorical proclivities
are of course not determinative.
66. Howe Speeches, vol. 1, supra, note 4, at 26.
67. Ibid.
68. An Act to Remove Doubts Respecting the Functions of Juries in Cases of Libel (U.K.), 32 Geo.
3, c. 60, otherwise known as the Declaratory Act.
69. Howe Speeches, vol. 1, supra, note 4 at 26. Fox's Libel Act required that the whole case be left
to the jury. The Act purported to clarify the common law, and it was therefore treated as applicable in
Nova Scotia. On reception generally and on Fox's Libel Act specifically, see F. Murray Greenwood &
Barry Wright, "Introduction: State Trials, the Rule of Law, and Executive Powers in Early Canada" in
CanadianState Trials, supra, note 38, 3 at 11-23, 28-31. See also, Barry Cahill, "'How Far English
Laws are in Force Here': Nova Scotia's First Century of Reception Law Jurisprudence" (1993) 42 Dal.
L.J. 113.
70. Howe Speeches, vol. I, supra, note 4, at 26.
71. Starkie 1830, supra, note 52, vol. 2 at 240. Holt, similarly, views malice as implying wilfulness
and voluntariness, no more: supra, note 57, at 47.
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Gray asserted that the magistrates, not having been individually named,
could not bring a civil action."
Howe spoke for over six hours, mostly about what he had understood
about the Halifax magistracy and what he intended by publishing the
matter in question. His defence ran on two tracks. First, he made the
populist argument that Fox's Libel Act, in giving the whole case to the
jury, permitted the jury to adopt a broader view of intent than that which
Gray had put forward. He asserted, "Men charged with libel are not now
to be tried by the mere fact of publication, nor even by the tendency of
what they print, though that may be most evil and injurious, but as they
are tried for all other crimes-by the intention, the motive, with which
they committed the act."73 The jury, he argued, was entitled to evaluate
both the law and the facts, to decide that his intentions had been far from
74

seditious.

Chief Justice Halliburton, taking the view that the populist argument
about intent was wrong and that only intention to publish was relevant,
could have ruled Howe's testimony about his intent inadmissible, but
he did not, perhaps, as Beck and Chisholm have supposed, because the
unrepresented litigant required more leeway,75 but also, because Howe's
second line of defence squarely required evidence of his intent. Beck
has noted Howe's repeated references to duty but has asserted that most
of what Howe argued was "magnificently irrelevant." 76 However, the
insistence on duty arose because one of the main legal purposes of Howe's

72. Howe Speeches, vol. 1, supra, note 4, at 26. The magistrates may have been genuinely distressed
by the fact that they had no real chance to disprove the charges and the appearance that they were hiding
behind the prosecution. Apparently shortly after the offending letter appeared in the Novascotian,
"a notice appeared in The Halifax Journal requesting the public to suspend their opinions until the
magistrates could come forward and prove the falsity of the charges in a court of justice": Howe
Speeches, vol. 1, supra, note 4, at 32. A few days before the trial began, the magistrates unsuccessfully
applied to the court for an order that Howe be permitted to attempt to prove the truth of his allegations,
notwithstanding that the law made truth irrelevant in trials for criminal defamatory libel. One might
suppose, however, that if they had really been upset, they might have produced documents to back up
their claims to innocence to newspapers like the Novascotian. See also infra, note 81.
73. Howe Speeches, vol. 1, supra, note 4, at 31-32.
74. This broader usage of evidence of intent could also be seen as consistent with a sedition
prosecution, since it appears that in the eighteenth century, evidence going to the presence or absence
of seditious intent did at least sometimes go to juries. Fox's Libel Act was meant to protect or reestablish this preserve as that of the jury. See Michael Lobban, "From Seditious Libel to Unlawful
Assembly: Peterloo and the Changing Face of Political Crime c1770-1820" (1990) 10 Oxford J. Leg.
St. 307. It is clear that Fox's Libel Act applied to criminal defamatory libel cases as well, though.
Howe's arguments about his intent cannot really be determinative on whether he thought he was
fighting a sedition case or one of defamation.
75. "Fool," supra,note 2, at 34; Chisholm, "Prosecution," supra, note 4, at 588. Halliburton referred
to the extra latitude unrepresented litigants were usually given: Howe Speeches, vol. 1, supra, note 4,
at 79.
76. "Fool," supra, note 2, at 34-37, quotation at 37.
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six-hour speech (its political purposes are another matter) was. to construct
a defence of qualified privilege. He tried to prove that the circumstances
surrounding the letter were such that duty demanded that he publish it.
What he himself knew about the magistracy from his own experience was
key to the nature of his duty to the public. A qualified privilege defence
would be rebutted if the Crown proved "actual malice," that Howe had
intended to harm the magistrates. Howe therefore had to prove that his
intentions were pure. He stated:
In the trial of an indictment for libel, as their worships the magistrates
very well know, the defendant is not allowed to prove the truth of his
publication, and therefore is cut off from what, in an action on the case, is
often his strong ground of defence. But he has the privilege of explaining
to the jury anything which may satisfy them, that so far from wishing to
provoke a breach of the peace-so far from incurring the guilt of which
he stands accused, that his motive was praiseworthy, his intentions
honourable, and his act demanded by the circumstances in which he was
placed. This privilege I shall now proceed to exercise."
After describing at great length the magistrates' abuses of their positions
and Halifax's tax money, Howe set out the legal principles, observing:
The law infers malice from the publication itself, and it throws the onus
of rebutting that inference on the party accused. To rebut it, he must do
as I have done, explain the reasons for his conduct, and show that he was
innocent from ignorance, or that some public exigency justified him in
violating the strict rule of law.78
Howe asserted that the public had an interest in knowing of the egregious
behaviour of the magistrates and that he had an obligation to provide the
information, which he had properly done. He stated:
Starkie, an eminent authority on the law of libel, says: "The occasion
and circumstance of a communication may supply a qualified defence,
dependent on the actual intention to injure. The constituting [sic] a large
and extensive barrier for the legal protection and immunity of those who
act bona fide and sincerely according to the occasion and circumstances
in which they are placed, is not only just in a moral point of view, and
advisable in a measure of policy, but is absolutely necessary for the

77.

Howe Speeches, vot. 1,supra,note 4, at 34.

78.

Ibid. at 64.
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purposes of civil society."7 9

To rebut this defence, the Crown would have to prove malice "in fact,"
that Howe had manifested genuine ill-will toward the magistrates; or
else that he had gone outside the boundaries of his qualified privilege.
Howe argued strenuously to stretch the defence of what he called "public
exigency" to fit around his publication. He quoted Starkie at length, to
the effect that the circumstances of the communication could give rise to
an exemption (absolute or qualified) from criminal responsibility, because
the public good might be served by unrestricted communication on certain
subjects.8 0 Relying on other sources, he argued that the law could not attack
those who sought the genuine good of society. Freedom of the press was
intricately tied to this corrective function. What has been taken as simply a
disquisition on Howe's non-seditious intentions or a sign of judicial laxity
was more importantly also an attempt to establish a qualified privilege
defence for a newspaper.
Having framed the case as one in which his intentions were key, Howe
addressed the jury at considerable length about his motives and intentions,
in order to prove that they were honourable, not malicious or seditious,
and that the occasion for qualified privilege had arisen and been met. He
79. Ibid., quoting Starkie 1830, supra, note 52 at cxli. The breadth of the qualified privilege defence
as articulated in Starkie expanded gradually, beginning as a defence basically limited to giving the
character of a servant or conveying to a friend what others were saying, to add a defence for literary
critics and then, finally, to be more open-ended. The 1826 and 1832 American editions were very similar
and more restrictive than the 1830 English edition (cf. Starkie 1813, supra, note 57, at 231-32 and
Starkie, A Treatiseon the Law of Slander Libel, Scandalum Magnatum,and FalseRumours, Including
the Rules which Regulate Intellectual Communications, Affecting the Characters of Individuals and
the Interests of the Public. With a Description of the Practice and Pleadings in personal Actions,
Informations, Indictments,Attachments for Contempts, &C. connected with the Subject, 2d Amer. ed.
by Thomas Huntington (New York: Collins and Hannay, 1832) at 247 [hereinafter Starkie 1832]).
80. Starkie summarizes the law on privilege thus in his evidence treatise:
But where it appears that the words were spoken or libel published on an occasion and under circumstances which the law regards as privileged, that is, as it seems, where they were
spoken or published in the bondfide discharge of some legal or moral duty to society,...
the plaintiff will fail, unless he can establish the malicious intention by extrinsic evidence,
and show that the defendant used the occasion as a mere colour and pretext for venting his
malice. In some instances, indeed ... where the publication occurs in the performance of
a legal duty, which the defendant is bound to perform, the occasion of publication is not
merely evidence to rebut the inference of malice, but is an absolute bar to the action; as,
where the party was acting in the capacity of ajudge, or witness, or party in the cause. And
in such cases the malice of the party is immaterial. In other cases, where the publication
arises in the course of discharging any duty, the performance of which is required by the
ordinary exigencies of society, although the party was under no absolute legal obligation to
perform it, the occasion operates in the nature of evidence, and supplies aprimdfaciejustification: Thomas Starkie, A PracticalTreatiseof the Law of Evidence, andDigest ofProofs,
in Civil andCriminalProceedings. Vol. 2., 2d ed. (London: J. & W. T. Clarke, 1833) at 462.
An edition of this text was contained in Uniacke's library, supra, note 62, but it is unclear whether it
was the first English edition or one of the American editions that had been published by.1830.
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also accused the magistrates of hiding behind the criminal prosecution and
lacking the nerve to bring a civil case, in which truth would have been an
issue. s He insisted that while he respected the magistrates individually, in
their public capacities they were "the most negligent and imbecile, if 8not
2
the most reprehensible body, that ever mismanaged a people's affairs.
Howe attested to his fidelity to the Crown, his entire lack of seditious
intent. He quoted from an earlier article by himself in the Novascotian, in
which he had waxed poetic about the marvelous strength of the hallowed
British connection. He described how he and the rest of the 1832 grand jury
took nine months to find out about all the abuses in the system and then,
after quarrelling with the magistrates for three more, were out of office
and could do no more. Grand juries were powerless. He gave extensive
examples of the abuses in the district's financial and taxation system,
blaming the magistrates for upholding the system, tying the hands of
successive grand juries, resisting change, and failing to alert the Governor
to the need for reform. Against some magistrates, whom he named, he
brought more damning allegations about specific instances of misconduct.
He decried the inattention to duty of the police, the clerk of the peace and
the commissioners' court in Halifax. After proclaiming these and other
evils, he announced:
Would I not have betrayed your interests and the interests of the
community and forfeited the character of my paper, if I had suppressed
this letter? I have not attempted to prove to a line the charges which
the letter contains-that would be no defence; but I trust I have shown
you, that not only had I no wicked or improper motive in this matter,
but that there existed a great and overwhelming public necessity, that
rendered my act one of virtue, not of malice; or, at all events, which
ground for my belief that I was doing a duty,
proves that there was a good
83
not committing a crime.
Howe went on to quote the grand jury's presentment for 1834, which
found many instances of financial impropriety and practices that operated
to the detriment of the province. These magistrates had resisted addressing
these charges, while he had been attacked. Judging from the acquittal, the
jury must have been persuaded that Howe's actions had been in the public
good.
One more point must be made about this defence. Recall that truth was
not a defence to criminal libel in Nova Scotia. This was a less draconian
81. Howe Speeches, vol. 1, supra, note 4,at 32-33. As Beck has pointed out, though, relying on
assertions made by the Crown lawyers, the magistrates were unable to bring a civil case, because
they had been defamed as a group, rather than by name. Beck, "Fool," supra, note 2, at 35.
1,supra,note 4, at 34.
82. Howe Speeches, vol.
83. Ibid.at 59.
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rule than it at first seems. Proving truth would have been tantamount to
impossible, since the magistrates' poor accounting practices were the
essence of the problem. For Howe, the result was that without having to
prove the truth of his allegations, he could testify to the genuineness of
his beliefs. The burden was then on the Crown to prove malice. One way
of doing so would have been to show that the allegations were untrue and
that Howe knew it-but that would have required the Crown to wade into
the murky depths of the the magistrates' accounting practices and selfinterested behaviour over the past thirty years. The defence of qualified
privilege that Howe was making was potentially much more advantageous
to an accused than a defence of strict truth might have been.
Attorney general Archibald's closing arguments to the jury were
short and of the same general tendency as Gray's earlier address. Clearly
understanding the case as one of defamation, he emphasized the sacredness
of reputation at common law.8 4 He considered the only relevant intention
to be the intention to publish and denied that Howe's qualified privilege
defence was known to the law; leaving aside such arguments as he had
made in Fraserv. Holland fourteen years earlier, he acknowledged only
privileges that arose around reports of trials or of speeches in Parliament.85
Archibald also implied that even if the scope of qualified privilege was
wider than he asserted it was, Howe had exceeded its protection by libelling
a class larger than the one whose conduct really concerned him.
Chief Justice Halliburton presented the jury with the same view of the
law that Gray and Archibald had presented. The jury, however, nullified.
Even though publication was freely admitted, they acquitted Howe. They
did what Fox's Libel Act permitted them to do: they chose to ignore the
law on intent as presented to them by the judge and to substitute their
own verdict. Even though presumably they were unaware of the novelty
of Howe's legal argument, they were persuaded to acquit by what they
knew of him and the magistracy. The fact that the legal argument did get
articulated was a significant factor in justifying the presentation of the
evidence that caused the jury to acquit Howe.
IV. Halifax, and Howe ' Place in It
The fourth factor I have identified that probably led to the acquittal in this
case is how much Howe was in fact opposed by those who prosecuted him
and the politico-legal community generally. A number of circumstances
must be borne in mind before we look at the evidence from the case
itself. Howe was a popular newspaper editor, and his newspaper was
84.
85.

Ibid. at 74-75.
Ibid. at 78.
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more moderate than the Colonial Patriot had been. He had backed
many progressive causes over the previous five or ten years. As other
commentators have noted, Howe promoted adult education generally and
the Mechanics' Institute in particular. 6 He diligently instructed his own
apprentices, and he patronized local societies for education, horticulture and
literature. 7 Also, Nova Scotia was a peaceful, small place that had not been
traumatized into hysteria by the War of 1812 and in which the lieutenant
governor and the Council did not feel the sense of siege that their Upper
and Lower Canadian counterparts felt." The lower classes did not seem to
be on the verge of revolution but were instead quiescent. Although trouble
was clearly brewing in Lower Canada, the rebellions of the Canadas were
still in the future. The Council was probably apprehensive about reformist
sentiment, but there was no crisis yet. The Brandy Dispute was five years
past. Howe was no pariah-and the magistracy was not sacred. Beck
asserts that the magistrates only reluctantly prosecuted Howe89 ; Cahill
thinks that the lieutenant governor must have been advised by someone
to use the magistrates' cause to discipline Howe.90 My reading of the case
suggests that, on the whole, those who conducted the prosecution were
unenthusiastic about it and did not expect to win, and at least a significant
portion of the bar probably favoured Howe's side.
The first clue may lie in the indictment. The original document has
disappeared, but it is clear from quotations from it that have survived in
the transcript of the case that it was a peculiar document that began by
pleading seditious libel and then shifted to criminal defamatory libel. In
addressing the jury, Howe quoted the indictment, which clearly contained
the language of sedition:
"The jurors of our Lord the King upon their oath present, that Joseph
Howe, late of Halifax, in the County of Halifax, printer, being a wicked,
seditious and ill-disposed person, and being a person of a most wicked
and malicious temper and disposition" . .. and "greatly disaffected to
the administration of His Majesty's Government in this Province, and
wickedly, maliciously, and seditiously contriving, devising, and intending
to stir up and excite discontent and sedition among His Majesty's

86. On Howe's life, see Conservative Reformer, supra, note 2. With reference to education, see
Patrick Keane, "Joseph Howe and Adult Education" (1973) 3:1 Acadiensis 35.
87. See Keane, supra, note 86.
88. Cahill identifies these factors as important in 1820, in connection with attitudes to the Wilkie

trial, and they seem just as important fifteen years later. See "Incontestable Illegality," supra, note 8, at
463, citing P.A. Buckner, The Transition to Responsible Government: British Policy in British North
America, 1815-1850 (Westport, Conn: Greenwood Press, 1985) at 237. On the Upper and Lower
Canadian experiences, see the texts cited supra, note 38.
89. Beck, "Fool," supra, note 2, at 31.
90. "Twelve Magistrates," supra, note 6, at 557.
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subjects," &c.91

The indictment went on to state "that on the first of January, a certain
libel was published in The Nova Scotian newspaper, with a view to

injure and degrade and bring into disgrace, the magistrates of the town
of Halifax. The libel, which is described as false, infamous, defamatory,

and malicious, was signed "The People," and contained accusations on
which these counts were laid."92 One may ponder the logic of there being
a distinction between the defamation of magistrates and seditious libel
aimed at undermining the integrity of the government or its institutions,
but the distinction had emerged during the eighteenth century and was
preserved in the writings of Blackstone, Holt and Starkie. Standard books
of pleadings distinguished the two different kinds of indictments. It is

not clear why the indictment mixed causes of action this way. Starkie, in
the 1830 edition of his treatise, provides a possible hint when he remarks

that "allegations of intent are usually divisible, and where two distinct
intents are charged, either of which would have supported the indictment,

it is sufficient to prove either of them."93 Perhaps the Crown was simply
covering all its bases.94 Perhaps Barry Cahill is right in arguing that the
distinction between seditious libel and the libel of magistrates had not yet
been fully accepted in Nova Scotia, so that mixing up the indictments

91. Howe Speeches, vol. 1, supra, note 4, at 36-37. Compare this language to the model pleading
for an indictment for seditious libel that appeared in John Jervis ed., Archbolds Summary of the Law
Relative to Pleading and Evidence in Criminal Cases: With Precedents of Indictments, &c. and the
Evidence Necessary to Support Them, 5th ed. (London: Sweet & Stevens, 1834) at 101:
The jurors for our lord the King upon their oath present, that J.H., late of the parish of B., in the county of M., clerk, being a wicked, malicious, seditious, and illdisposed person, and being greatly disaffected to our said lord the King, and to his
administration of the government of this kingdom and the dominions thereunto belonging, and wickedly, maliciously, and seditiously contriving, devising, and intending to stir up and excited discontents and seditions amongst his Majesty's subjects ...
Exactly the same wording appears in the model indictment for seditious libel in the 1822 edition:
John Frederick Archbold, A Summary of the Law Relatingto PleadingandEvidence in Criminal
Cases; With Precedents of Indictments, etc, and the Evidence Necessary to Support Them (London:
R. Pheny, 1822) at 285. I consider Archbold's a potential source for the wording of the indictments
because Beamish Murdoch cites it frequently in his Epitome of the Laws of Nova-Scotia (Halifax:
Joseph Howe, 1832, 1833) and because it is the sole text on pleadings to appear in Belcher's 1837
list of law books for sale: supra, note 59.
Nearly identical language also appears in Starkie, 1830, vol. 2, supra, note 52, at 408.
92. Howe Speeches, vol. 1, supra,note 4, at 24.
93. Starkie 1830, supra, note 52, vol. 2 at 324.
94. Simple carelessness probably does not account for the peculiarity of the indictment either.
Knafla and Chapman have found the indictments from the Maritime provinces to have been carefully
worded, with errors uncommon: Louis A. Knafla and Terry L. Chapman, "Criminal Justice in Canada:
A Comparative Study of the Maritimes and Lower Canada 1760-1812" (1983) 21 Osgoode Hall L. J.
245 at 253.
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seemed acceptable. 95 Probably, as Cahill argues, Archibald was reluctant
to prosecute Howe; proceeding by a confused indictment could well be a
sign of Archibald's hope that the grand jury would decline to bring in a
true bill.96
There is also the fact of proceeding by indictment at all. There is some
disagreement among historians over whether the ex officio information,
by which the Crown could simply bypass the grand jury, was available in
Nova Scotia, but the Crown lawyers put so much emphasis on the fact that
Archibald had proceeded by the fair and open method of indictment that
it seems likely that he thought he at least had that option. 97 In a newspaper
column in 1830, Jotham Blanchard had indicated his certainty that an ex
officio information could be used to initiate proceedings against him.98 The
Wilkie case in 1820 had proceeded by indictment, but no grand jury saved
Wilkie by declining to indict. But the Howe case was different. Howe had
been a member of the grand jury in 1832. Grand juries had lately become
quite accustomed to criticizing the magistracy, and political criticism was
far more common and insistent than it had been in Wilkie's time. Surely a
successful indictment no longer seemed like such a sure thing. During the
trial, Archibald was able to emphasize the openness and fairness of having
elected to proceed by indictment, but his decision to do so may have been
in part motivated by a hope or a suspicion that the grand jury would take
the problem away from him.
For it seems likely that the case was a problem for Archibald.
Archibald had been an occasional contributor to a small group of Howe's
friends who in 1828 published in the Novascotian a series of papers on

95. "Twelve Magistrates," supra, note 6, at 547-48. England made the distinction salient in the 1819
Sedition Act, but Nova Scotia had no similar legislation. On the other hand, the treatise writers and
legal texts did observe the distinction.
96. Cahill, "Twelve Magistrates," supra, note 6, at 557, 564. As will appear, I agree.
97. Murdoch's Epitome asserts that ex officio informations were not available in Nova Scotia
(Epitome of the Laws of Nova-Scotia, Vol. IV (Halifax: Joseph Howe, 1833), at 181-82), a view
which Cahill says was inconsistent with that held by those in the higher reaches of the bench and bar:
"Twelve Magistrates," supra, note 6, at 549. Murdoch found that informations (including specifically
ex officio informations) were not used in Nova Scotia and voiced his opposition to them, calling
them "parasitical plants entwined around the venerable tree of the common law": Murdoch, Epitome,
vol. IV, ibid. at 182. John G. Marshall's manual for justices of the peace, citing English authority,
does however contemplate libel prosecutions being brought either by information or by indictment:
Marshall, supra, note 60, at 296. Ultimately, since the practice never seems to have been tried, it
is impossible to determine whether or not it would have stood up to higher legal scrutiny. Cahill
("Twelve Magistrates," supra, note 6 at 548-49) is correct in arguing that if proceeding ex officio was
a possibility, the decision not to do so is in any case not determinative on the question of whether the
case was one of seditious libel or of criminal defamatory libel. The procedure was available for libels
of a public nature, such as those against the government, which were thought to tend to incite public
mischief: Starkie, 1830, supra, note 52, at 273.
98. "Disloyalty," supra, note 46.
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public affairs, called "The Club." 99 Beck writes that Archibald "while he
still called Howe a friend, could hardly have been pleased by the latter's
attack on an assembly over which he presided and in which he did much
to set the tone." 100 Nevertheless, Howe himself, toward the end of the trial,
praised Archibald as one who had always urged the Assembly, over whom
he presided as speaker, to leave the press. alone despite its attacks.' 0'
Archibald's legal career also hints that prosecuting Howe may not
have been to his taste. It was not that he objected to defamation per se.
Between 1820 and 1835, he seems to have defended defamation suits that
did not involve newspapers more frequently than he prosecuted them,
but he did both. 10 2 He appeared in two criminal libel suits that did not
involve newspapers, both times for the prosecution.' 03 In libel suits against
newspapers, though, he always appeared for the defence. For many years
he acted for the printer, publisher and editor of the Acadian Recorder,
Anthony Henry Holland, in a variety of legal matters, which included
defending Holland against two civil libel actions. 10 4 In a separate suit, he
defended the justice of the peace who had sworn one of these alleged
libels. 10 5 The evidence is admittedly thin, but it seems not implausible that
even if Archibald believed in the value of defamation suits generally, he
could nevertheless have developed a sympathy for the particular situation
of newspapers.
Archibald was of course not only a lawyer but also a politician, the
most prominent member of the House of Assembly and therefore the most
prominent politician in Nova Scotia not to sit on the Council. Howe was
a popular figure, soon to become an important political figure, and one
99. J.W. Longley says Archibald was one of the lesser contributors. Major contributors are identified
as Howe, "Thomas C. Haliburton (Sam Slick), Lawrence O'Connor Doyle, Dr. Grigor and Captain
Kincaid." The lesser contributors are identified as Archibald, Beamish Murdoch, Thomas B. Aiken,
Jotham Blanchard, Andrew Shields and George Thompson: J.W. Longley, Joseph Howe (London: T.C.
& E.C. Jack, 1905) at 9-10.
100. Beck, ConservativeReformer, supra, note 2, at 136.
101. Howe Speeches, vol. 1, supra, note 4, at 71-72.
102. Archibald for plaintiffs: Fraser v. McLeod, Hilary term 1820, NSARM RG 39 "C," box 170;
Walker v. Scott, Trinity term 1820, NSARM RG 39 "J" v. 121, pp. 208-9; Heffier v. Mixner, Trinity
term 1825, NSARM RG 39 "C," box 170. For defendants: Hobson v. Hobson, Hilary term 1820,
NSARM RG 39 "J," vol. 121, p. 174; Plummer v. Davie, Trinity term 1821, NSARM RG 39 "J,"
vol. 118A, p. 14; Hosking v. Thompson, Hilary term 1822, NSARM RG 39 "J," vol. 118A, p. 40;
Crawley v. Forrester,Easter term 1823, NSARM RG 39 "J," vol. 118A, pp. 125 & 130; Heffler v.
Goff,Michaelmas term 1830, NSARM RG 39 "C," box 175, "Miscellaneous" file; RG 39 "J," vol.
118B, pp. 139-40.
103. Wilkie (see Cahill, "Incontestable Illegality," supra, note 8) and R. v. Forrester(see texts cited
supra,note 42).
104. Fraserv. Holland,supra, note 54, and Bowes v. Holland,Hilary term 1822, NSARM RG 39 "J"
vol. 118A, p. 46 and RG 39 "C," box 165.
105. Fraserv. Patterson,Easter term 1822, NSARM RG 39 "J," vol. 118A, p. 56; Michaelmas term
1820, RG 39 "J," vol. 121 p. 2 4 2 .
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Archibald probably preferred not to be thought to oppose. Throughout
the trial, Archibald and James Gray distanced themselves from the
proceedings. They emphasized the fact that the case had been brought
by indictment and not by the Crown directly. The Crown's emphasis on
proceeding by indictment would have encouraged the jury to believe
the case to have originated with the injured magistrates rather than with
the government itself and that the public, as embodied in the grand jury,
backed the prosecution with the government being disinterested. The
attorney general and speaker of the House did not want to stake any more
of his credibility on the prosecution than he absolutely had to.
When Howe sought a lawyer to defend him, he could not find one who
thought he could win. 6 The cautionary tale of Wilkie107-not to mention
the prevailing law of libel-might well account for this view. Fighting the
battle himself may also have appealed to him on a certain level, despite its
risks, given his abiding interest in libel trials. In opening his case in court
he said:
Unaccustomed as I am to the forms of courts and to the rules of law, I
would gladly have availed myself of professional aid; but I have felt that
this cause ought to turn on no mere technicality or nice doctrine of law,
but on those broad and simple principles of truth and justice to which an
unpractised speaker may readily appeal, and which an impartial jury can
readily comprehend. I have felt, besides, that if the press is to be subjected
of
to a series of persecutions such as this, it is indispensable to the safety
those who conduct it that they should learn to defend themselves. 8
Perhaps Howe was making a virtue of necessity, but I suspect he simply
decided to defend himself. After all, as English legal historians are making
clear, the propensity and right of a criminal defendant to take shelter behind
counsel arose somewhere between the late eighteenth and late nineteenth
centuries; before that, in criminal trials the accused spoke. 109 Besides, libel
cases had been occasions of great oratory in England. Lord Erskine had
risen to fame that way, and William Hone, "the arch-blasphemer," had,
106. See Howe Speeches, vol. 1, supra,note 4, at 23:
"I went," said he, "to two or three lawyers in succession, showed them the AttorneyGeneral's notice of trial, and asked them if the case could be successfully defended? The
answer was, No: there was no doubt that the letter was a libel; that I must make my peace,
or submit to fine and imprisonment."
107. Cahill gives great weight to Wilkie as a precedent: "Incontestable Illegality," supra, note 8, at
489, arguing that it made seditious libel cases seem unwinnable.
108. Howe Speeches, vol. 1, supra, note 4, at 30.
109. See e.g., John H. Langbein, "The Prosecutorial Origins of Defence Counsel in the Eighteenth
Century: The Appearance of Solicitors" (1999) 58 Cambridge L. J. 314; John P. Langbein, "The Origins
of Public Prosecution at Common Law" (1973) 17 Amer. J. Legal Hist. 313; John H. Langbein, The
Origins of the Adversary Criminal Trial (Oxford University Press, 2003); R.H. Helmholz et al., The
PrivilegeAgainst Self-Incrimination(Chicago: University of Chicago Press, 1997).
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defending himself in 1817, successfully warded off prosecutions on three
counts of blasphemy, demolishing the government's case and causing it
considerable embarrassment.' 10 Howe was in the process of finding himself
as a writer and orator. A defendant could not testify under oath anyway, so
in not doing so "1 Howe did not lose that potential boost to his credibility,
and perhaps he knew or guessed that he might be given more latitude to
speak his peace as an unrepresented litigant.
But leaving aside speculations about Howe's motivations and criminal
procedure, there are good reasons to believe that he had the quiet, behindthe-scenes assistance of a number of local counsel, not the least of
whom was Beamish Murdoch. As Howe finished addressing the jury he
remarked,
To the gentlemen of the bar, who surround me, my thanks are also due.
They have sympathized with the press in this day of persecution; they
have sent me books and volunteered assistance; and although the press
sometimes bears upon them, those who are and will be the brightest
ornaments of the profession have been most forward in endeavouring
to sustain it. Their studies teach them the value of free discussion; they
know the obligations which Englishmen owe to the press; and they well
know, that as the securities of life and property were strengthened by its
influence, so would they be destroyed beneath its ruins."2
And then, notes the stenographer who leaves us the record, attorney
general Archibald stood up to close the case, but the Chief Justice said
the hour was late and they would convene. "Mr. Murdoch remonstrated;
Mr. Howe, he believed, had brought his defence to a close much sooner
than intended in order to avoid the necessity of adjourning the trial."" 3
Positioned in such a way that he could speak for Howe (at the counsel
table?) was Murdoch, lawyer and legal scholar, whose Epitome of the Laws
of Nova-Scotia Howe had just published." 4 The stenographer considered
his intervention appropriate enough to note it. Clearly Howe did not have

110. Levy, supra, note 57, at 348-51.
111. Howe said, "I never advised the preparation of [the letter] and made no alteration of, or addition
to it, so far as my memory serves, and this I state upon my honour,as I would declare upon my oath"
(Howe Speeches, vol. 1, supra, note 4, at 36, emphasis added).
112. Howe Speeches, vol. 1,supra, note 4, at 72.
113. Ibid. at 72-73.
114. See advertisement for volume 4 in The Novascotian (Oct. 30, 1833) 349. Beck acknowledges
Murdoch's presence (Conservative Reformer, supra, note 2, at 140, 342 n. 63), as does Philip Girard
in his discussion of the falling out between Murdoch and Howe that occurred soon after the trial, when
Murdoch declined to attach himself to Howe's ascending political star, insisting on maintaining his
own independence (Philip Girard, "' I Will Not Pin My Faith to His Sleeve': Beamish Murdoch, Joseph
Howe, and Responsible Government Revisited" (2001) 4 J. Royal N.S. Hist'l Soc'y 48-49 at 55).
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the whole Halifax bar opposed to him or afraid to be seen to take a stand
that might be interpreted as favouring reform." 5
Are there any reasons to think that members of the Halifax bar should
have approved of Howe's actions? Most obviously, the magistracy was
obviously in need of reform and the institutions it ran-not to mention the
taxes it levied-must have been extremely irritating. It is true that Wilkie's
trial for seditious libel had ended badly for him in 1820, but there had been
many examples-in England, in the United States, in the Canadas, and in
the other Atlantic provinces-of political trials that had held up to public
and legal view the repressive potential of government.
Howe himself even considered the attorney general to have been
a reluctant participant in his trial. He spoke of Archibald's dislike of
prosecutions of the press and of the courtesy Archibald had shown him." 6
Archibald's behaviour in court also suggests distaste. His address to the
jury was short and rather colourless for him, a man noted for his flights
of oratory. He tried to distance himself and the government from the
prosecution:
I beg to state here that I am acting here as the officer of the Crown. I am
not the retained counsel of these parties; if it had not been for the situation
I held, I might have been. My learned friends who have conducted this
case are their counsel. I have no interest in the matter, I had no wish
to interfere; but placed as I am at the head of the criminal law of the
country and called on in my official capacity, I should be wanting in my
duty if I did not state those rules and principles which the wisdom of our
ancestors has considered essential to the public peace." 7

The prosecutor, Gray, knew he had the unpopular side, as Chisholm has
also noted." 8 The Chief Justice likewise anticipated that the Crown would
lose. There is a curious tone of resignation in Halliburton's charge, as if
he expected that the jury would not abide by his instructions. He assured
them that the common law should guide their verdict, but that if it did not,
the law would not be

115. As well, Chisholm quotes a congratulatory letter from another member of the bar, Alexander
Stewart, "a leading lawyer who afterwards became Master of the Rolls and opponent of Mr. Howe's
party": "Prosecution," supra, note 4, at 59 1.
116. Howe Speeches, vol. 1, supra, note 4 at 71-72. In connection with Howe's comment on
Archibald's views of prosecuting the press, recall that it appears that seditious libel proceedings
against the Colonial Patriot and Jotham Blanchard were launched in 1830 and then dropped just
around the time Uniacke died and Archibald took over as Attorney General. See supra, note 46 and
associated text.
117. Howe Speeches, vol. 1,supra, note 4, at 73.
118. Chisholm, "Prosecution," supra, note 4, at 588.
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shaken or destroyed ....Your verdict, I repeat, though it will be very
important to the defendant and the community in which you reside, cannot
disturb those rules of law by which the characters of parties are guarded,
and the liberties of the press secured. They are too firmly established to
be undermined by any single decision, but yet it is most desirable that all
decisions should be correct and conformable to law."1 9

Halliburton seems to have expected the jury to acquit, although he was not
pleased by the prospect. Perhaps this was simply because of the breadth
of popular feeling in Howe's favour, as evident in the courthouse that
day (Howe said that as he spoke he saw tears rolling down the cheeks of
one of the jurors 21). But if there was a grain of truth in what Howe was
saying-and a committee of the Council had by mid-January confirmed
many of the 1834 grand jury's charges-it cannot have come as a surprise
to Chief Justice Halliburton or the rest of the Council that something was
not right with the magistracy, and they may have had some doubts about
the wisdom of prosecuting Howe. 2 ' I am pretty sure the elected speaker
of the House had such doubts. One must take note as well of what Howe
wrote to his sister just after the trial:
The Body who filed the Bill were formidable enough-but with the
exception of themselves and their immediate friends, all ranks and
classes, from the highest to the lowest, were in my favour.2 2
It may also be helpful to remember that the magistracy as an institution
buckled awfully quickly, if the government was really so much in favour
of it, although other factors besides Howe's criticisms may have hastened
its end.'23 In any case, although the magistrates and perhaps some advisors
of the lieutenant governor favoured the prosecution, it cannot be said that
Howe courageously stood up to the entire Halifax establishment, including
the bar. His personal popularity and the justness of his cause had won him
many, many supporters.

119. Howe Speeches, vol. 1, supra, note 4, at 81.
120. Ibid. at 24.
121. Beck, supra, note 2, at 33 cites the committee's report. The Council's conservatism cannot always
be taken for granted. Philip Girard has observed that the conservatism of Halifax's political culture has
to be understood as nuanced in certain regards, one of which is that although the Legislative Council
before 1848 was frequently cautious or obstructionist, it also was "in the vanguard of reformist
sentiment in the campaign to abolish imprisonment for debt, adopt a bankruptcy law, and reform
married women's property law": "Married Women's Property, Chancery Abolition, and Insolvency
Law: Law Reform in Nova Scotia, 1820-1867" in Philip Girard & Jim Phillips, eds., Essays in the
History of CanadianLaw, Volume 3: Nova Scotia (Toronto: Osgoode Society, 1990) 80 at 105.
122. Quoted in "More Letters," supra, note 4, at 482.
123. See supra, note 2.
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Conclusion
This trial occurred at a key moment in the democratization of Nova
Scotia. Public opinion and the newspaper press had come to life and reform
was in the air. Governments generally were becoming less and less able to
control the press, and less and less keen on trying. Nova Scotia lacked the
sense of danger from a politically engaged underclass that characterized
Upper and Lower Canada and Britain, which probably made people
like Archibald less afraid of reformist ideals and less enthusiastic about
prosecuting for sedition. The right to express one's political opinions in a
free press was claimed again and again in Nova Scotia newspapers. Various
earlier efforts by the Council and the Assembly to discipline or silence
the press had met with different degrees of success. At the same time,
the proliferation of texts on the law of libel during the early nineteenth
century suggests a felt need in the legal community to try to make sense
of a disparate body of law. In England, the law of libel as we have come to
know it was streamlined and solidified in the early nineteenth century at the
same time as the sense emerged that the government needed to respond to
the opinions of the public. The press being so significant to the emergence
of popular democracy, it is hard to imagine that these two developments
could have been unrelated. On this side of the Atlantic as well, with the
burgeoning of institutions fostering democratic politics- most significantly
newspapers that commented on political doings-the law of libel was
a matter of concern to those who connected unbridled journalism with
democratic politics. Howe's interest in libel had been evident long before
the trial. He had covered libel trials elsewhere in the Anglo-Atlantic legal
world and had published a column in the Novascotian in September 1833
entitled "What is a Libel?" and commenting on Fox's Libel Act.124 He may
well have meant it when he told the jury that if the press was going to be
subjected to "a series of persecutions," those who conducted it would have
to learn to defend themselves.' 2 5 His interest in libel law predated his trial
and probably arose from his position as a journalist who commented on
politics. Changes in libel law and political life occurred together through
the intermediary of the press.
In considering this particular case, one must bear in mind the positions
of all the different actors. The magistracy was an old-fashioned institution,
and it had become corrupt and inefficient. Howe and the Novascotian
were popular and influential. The Crown, particularly in the person of
Archibald, seems to have been hesitant to oppose Howe, although as Cahill
has pointed out, the magistrates must have had their supporters. At least
124. "What is a Libel?" (4 Sept. 1833) Novascotian 284.
125. Howe Speeches, voL 1, supra, note 4, at 30.
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some members of the bar seem to have been sympathetic. The threat the
Novascotian posed to public order was limited, since it did not voice the
rebellion of a mobilized underclass and, until the Patriot folded in 1834,
was not even the most radical newspaper in Nova Scotia. Fundamentally,
the political issue was taxation, an inefficient, corrupt system that deprived
Halifax County of revenues and overtaxed the residents of the Halifax
peninsula, where almost all of these people would have lived. Taxation
had been at the heart of the Brandy Dispute, as it has been at the heart of
other rebellions from time to time. The Grand Jury had been complaining
for years about the magistrates' bookkeeping. That there was widespread
support for Howe can hardly be surprising.
There have been a number of competing views on the importance
of the trial. J. M. Beck follows Chisholm in saying that although Howe
boasted afterwards that it had established freedom of the press in Nova
Scotia, in fact it had merely shown that the law was "'an ass. 11'126 Beck has
argued that the trial was legally irrelevant because jury acquittals do not
change the law and besides, this jury nullified. 127 Barry Cahill, on the other
hand, has argued that the trial did change the law, because he thinks the
case was one in which, following Fox's Libel Act, intent was before the
jury for the first time in Nova Scotia.
As will be clear, I prefer Beck's view of the case on the strictly legal
outcome, but it seems to me that there is still more to it than he allows and
that Cahill may have the better view of the long run. To understand the
case's importance we must consider the intersection of law in books, law
in court, and law as an instrument both of offence and of defence. In Howe,
as in Wilkie before it, English libel law and its conflicted relationship with
rights to freedom of speech and of the press were instantiated in Nova
Scotia. We can try to read Howe for what it tells us about what "the law"
was, but it is fundamentally puzzling and inconclusive. Howe's qualified
privilege defence was novel and innovative, and if it had been embraced by
the court it would have been, legally speaking, a strong shield for the press.
It was not, however, accepted, so in strict legal terms it was irrelevant. But
it was impressive, and after a dramatic, much watched trial, a popular
newspaper editor and aspiring politician went free that day, hoisted up on
the shoulders of cheering crowds. Howe's defence permitted the jury to
consider evidence they otherwise might not have been permitted to hear.
When Howe went initially to consult with lawyers, they thought he had
no case-apparently the defence of qualified privilege did not come to their
126. Beck, ConservativeReformer, supra,note 2, at 14 1. See also "Fool," supra, note 2; cf. Chisholm,
"Prosecution," supra, note 4, at 592.
127. Beck, ConservativeReformer, supra, note 2, at 140.
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minds; instead, presumably, successful prosecutions for libel elsewhere
or William Wilkie's experiences of 1820 did. Cahill observes that Howe's
trial decriminalized public libel in Nova Scotia until 1923.128 Even though
his courtroom arguments failed to persuade Chief Justice Halliburton, they
nevertheless must have constituted an articulation of a defence strategy
that could be used again and might, on a second occasion, be successful
legally as well as practically. Beamish Murdoch and other members of
the Halifax bar may have had a hand in its making; at the very least they
thought about it. Howe made sure to publish his argument in a booklet,
proclaiming dramatically that the press was now free in Nova Scotia.
How the world beyond the legal realm responded is more ambiguous.
The arguments and the verdict together delivered a powerful message
about using libel law to silence calls by the press for political reform
in Nova Scotia. It undoubtedly contributed to the elimination of the
magistracy system, which followed quickly. The newspapers show signs
of a new confidence that they could publish freely: writers ceased to begin
their critiques with reminders of the importance of free speech or a free
press; apparently such verbal shields were no longer thought necessary.
Reformers were taking seats in the Assembly, and advocating reform had
become a legitimate pursuit. By 1839, chronicler T.B. Akins was able to
write of Wilkie's pamphlet that it was "'a very paltry offence, such as at
the present day would be passed over with contempt.'1 29 On the other
hand, as Beck relates, civil libel suits did not come to an end with the
Howe trial: the law of libel could still be mobilized for political ends. In
fact, in 1843 Howe's successor at the Novascotian, Richard Nugent, was
imprisoned and lost the newspaper as a result of a ruinous series of libel
suits brought by the Tories against Reform newspapermen. 31 0 It cannot be
said that newspapermen were free to ply their trade unmolested by legal
actions of any kind.
While civil suits could (and can) have a crushing effect on newspapers,
especially when brought by the wealthy and powerful, at least truth
was a defence to them, as were the other defences available in criminal
proceedings. Civil suits lacked the symbolic power of actions brought by
the state, with all its coercive force, over criticisms of the institutions of
government. Whether or not the law of criminal libel "on the books" was
changed by the Howe trial (and indeed whether or not it even makes sense
to speak of law on the books in a place with no law reporting and few
cases), it seems to me that the vernacular understanding of what the law
128. Cahill, "Twelve Magistrates," supra, note 6, at 565.
129. Cahill, "Incontestable Illegality," supra, note 8, at 459.
130. "Young, William," Dictionary of Canadian Biography, http://www.biographi.ca/EN/.
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was and how rights to freedom of speech and of the press operated-law
"in the air," as it were, or in the Nova Scotian legal consciousness-shifted
in the wake of the Howe trial. What waned was the fear of repression by
a touchy, self-protective government. English juries had proved a bulwark
against official tyranny in England; so too had a Nova Scotian jury. Howe
had reminded the jury of their legal inheritance as protectors of the press.
He had implored them to make an unshackled press their legacy. 3 ' The
night after Howe's acquittal, he advised the crowd assembled outside his
house to go home and teach their children the names of the twelve jurors.'
In the next issue of the Novascotian, the report on the trial began with an
announcement that the press in Nova Scotia was free, its independence
"established by the firmness and intelligence of twelve impartial men, on
those rational and indestructible principles of reason and English Law that
our ancestors tried out and determined-and which, while they are amply
sufficient to guard society against its abuse are essential to the protection of
this invaluable Institution."' 33 This trial, so freighted with the significance
Howe claimed for it, occurred as newspapers became increasingly
vociferous and numerous. The press had been protected. A reformer had
won the day in court and could move on to wider stages. 3 4 Newspapers
could present themselves as fora for political conversations, and people
could believe in their ability to criticize without fear of prosecution, even
if civil suits were still available. The sense of what was possible had
changed.

13 1. Howe Speeches, vol. 1, supra, note 4, at 69-70.
132. Ibid. at 82.
133. (5 Mar. 1835) Novascotian 78.
134. Chisholm, also, notes that the trial "gave impetus to the cause of reform": Chisholm,
"Prosecution," supra,note 4, at 593.

